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ABSTRACT 

This report to the President recommends the 
organizational restructiiring and redefining of the responsibilities 
of the following regulatory agencies; interstate commerce commission, 
civil Aeronautics Board, Pederal Maritime commission. Securities and 
Exchange Commission, and the Federal Power Commission- Prepared by 
the President's Advisory Council on Executive organization, the 
report emphasizes that the national economy involves an increasingly 
interrelated set of activities demanding a great degree of 
coordination, consistency of policy, and cooperation between the 
public and private sector of our economy, (CP) 
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EXECUTIVE OFFICE OF fHE PRESIDENT 

PReSIDENTS ADVISORY COUNCIL ON EXECUTIVE ORGANIZATION 

■^X^ashington. 2050^ 

JartuiaTy 30^ 1971, 

'X’he President's A^dvisory Council on E^cecutl'^’^^ C^rgajiization herewith 
submits its report on the independent regulatory agencies* 

<3ur recomnnendations concerning seven regulatory agencies— the 
Intei^tate Commerce Commissions the Civil A^eronautics Board, the 
Federal ^<£aritirn.e Commission, the Securities and Exchange Commission, 
the Federal Fow^er Commission, the Federal Trade Gomntission, and the 
Federal Communications Commission— aim to establish a new franre- 
work within "^^lich the agencies might be structured now and for the 
future. 

As we ma-ke these recommendations for organizational change, we 
recognize that consideration is being given to questions of the amount 
and kind of regulation needed today. Although the regulatory laws may 
need revision, changes in regulatory structure can and indeed should be 
implemented in advance of changes in the substantive laws* T*he existing 
structure, because of its inherent and perhaps unavoidable deficiencies, 
cannot be expected to accommodate these revised mandates which may 
require that regulation reflect the pace of change in the regulated indus- 
triTO, the interdependence of elements of the econ:omy , and the public 
interest. A more effective and objective regulatory process, better inte- 
grated with Other processes of government, requires a new organizational 
framework for regulation* 

We have observed that, as econonxic regulation has evolved largely on 
an as-needed basis, it h^ not developed a breadth of perspective necessary 
to encompass the needs of the public and the regulated industries. As 
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each commission was created^ it undoubtedly served the needs as seen at 
that time. The question we asked was : Are the statutorily expressed inten- 
tions of Congress and the changing demands of the national economy and 
of the public best served by the present structure of regulatory adminis- 
tration? We concluded that they arc not- Ghanges in public requirements 
and characteristics of the regulated industries compel the establishment 
of a new structural framework to better serve today. For the future, 
effective regulation depends upon recognizing that the national economy 
involves an increasingly interrelated set of activities, demanding a greater 
degree of coordination, consistency of policy, and cooperation between 
^he public and private sectors of the economy. 

f We have not prescribed all the organizational details of the proposed 
'restructured agencies) Internal agency organization should reflect the 
particip^^tion and contribution of others intimately familiar with the 
Operating details of each agency, the changes in enabling statutes which 
may be enacted concurrent with changes in structure, and, in. the final 
analysis, the organizational viewpoint of each agency’s administrative 
head. 

In reaching our conclusions we relied heavily on the opinions of partici- 
pants in, and observers of the regulatory process, together with our own 
analysis of the history, current needs and current structure of regulation- 
CDur analysis also involved detailed consideration of existing regulatory 
statutes, previous studies, and expert commentary. 

Although our recommendations are presented together, each should be 
viewed on its own merits. We feel that the composite prograrh offers the 
best opportunity for improved regulation, but we also believe that each 
proposi, in and of itself, will serve to benefit the regulatory process- 
Thus, for each recommendation, we separately set forth the Underlying 
considerations and rationale pertaining to our conclusions. ^)ue atten- 
tion should be given to differences in the r^ponsibilities of the regulatory 
agencies in evaluating these proposals. For while we have emphasized 
similarity in our findings, others may, in noting differences, arrive at 
divergent conclusions and, as a consequence, different proposals for 
change. 

In commendiiig these proposals to you, we are mindful of the sweeping 
change in industry and governmental practice implicit in them- We are 
alp*^ well aware of their economic implications- We believe, therefore, 
that these recommendations should be made public in order to generate 
broad disciossion of the Federal role in economic regulation. 

In the public debate which publication of these proposals will generate, 
views which we have not heard and problems which we have not tin- 
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covered or defined completely may emerge. Ideas for improving not only 
regulatory structure, but regulatory statutes and administrative pro- 
cedures as well are likely to be offered. We believe you should have the 
benefit of such public discussion in order to aic^ ^'ou in determining w^hich, 
if any, proposals to make to the Congress. 

Respectfully submitted, 

^ 

Rov L. Asm, C hairmaTi. 
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Miajor and fundanriental change pervades each of the areas of 
economic enterprise onder regulation by the independent regulatory 
Commissions. 

• In transportation, increasing interaction between the various modes 
reflects a persistent striving for greater eflSciency in the movement 
of goods and p^eople; 

• In trade, new and probably enduring levels of public and producer 
attention are being given to the quality of goods and services, and to 
the operation of the marketplace ; 

• In securities, even as the structure of the industry itself .__nd the 
relationship between Govemnient and industry are experiencing 
major changes, a welFestablished trend toward institutioTial invest- 
ment and new methods of financing are significantly altering the 
characteristics of securiti^ trading ; 

• In j>ower, where industry structure is also undergoing change, sup- 
plies of electrical energy and natural gas have not consistently kept 
pace with increasing demands in certain areaB, and new technologies 
have yet to take up the slack ; 

• In comnxunications, burgeoning technology has created new avenue 
for service and new products which together complicate the tgLsk of 
regulation and blur distinctions between the various foims of 
communications. 

s 
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The independent regulatory commi^ions play a critical role in bal- 
ancing the changing demands of the ^Jadon for the goods and services 
of regulated industries and the related need for financially sound and 
effectively managed industries in the regulated sectors of our economy. 
Unfortunately, obsolete organizational forms limit the effectiveness of 
these commissions in responding to economic, technological, structural, 
and social change. Inappropriate regulatory structures and cumbersome 
procedures impose burdens that impede good public service, sound fi- 
nancial and operational planning, and adjustment to changes in growing 
industries— contrary to the purposes of regulation. 

Our proposals for change in the organizational forms of several inde- 
pendent regulatory commissions are directed at improving agency effcc- 
tiven^s, while assuring faime^ to those involved in or affected by the 
regulatory process, 

FINDIlSrGS 

The regulatory commissions are not suflRciently accountable for their 
actions to either the Congress or the President because of the degree of 
their indep^endence and remoteness in practice from thc^e constitutional 
branches of government. Regulatory activities, therefore, are not ade- 
quately supported and arc not effectively coordinated with national 
policy goals. 

Inherent deficiencies in the cornmission form of organization prevent 
the commissions from responding effectively to changes in industry struc- 
ture, technology, economic trends, and public needs, 

Deficiencies in the performance of the regulatory commi^ions are 
partly due to the difficulty of attracting highly qualified commi^ioners 
and retaining executive staff. Even able administra;tors have difficulty 
in serving as coequals on collegial commissions. 

• While there are notable exceptions, it is difficult to attract to regu- 
latory positions men of skill in adminfatration and breadth of per- 
spective largely because of the procedures and traditions associated 
with appointment to the regulatory commissions. 

• Given these traditions and the shared responsibility of the collegial 
form. It is not likely that commission positions will generate greater 
interest in the future. 

Certain judicial activities of the commi^ions conflict with their policy- 
making responsibilities and generate an organizational environment 
inimical to regulatory efficiency and constructive response to industry 
and the public. 



• !Many coiruxiissions eragage e^ccessively in case-*by~case adjudication 
as a basis for policy form ulat ion rather than using less fori'nal pro- 
cedures such as exchanges of written or oral information^ informal 
regulatory guidance^ or rulemaking. 

* The judicial cast of agency review proceedings places too great an 
emphasis on legal perspectives to the detriment of economic, finan- 
cial, technical, and social perspectives. One result is a high level of 
legal skill among agency professionals and commissioners, but gen- 
erally insufficient capability in other disciplines. 

• The judicial cast of agency review proceedings delays final adminis- 
trative determinations and invites dilatory appeals, 

* Overjudicialization encunrbers the time and energies of comnris- 
sioners and staff, causes undue case backlogs, in^poses high costs 
upon litigants, prevents anticipatory action through rulemaking, 
deters informal settlements, and precludes coordination of agency 
policy and priorities with those of the executive branch. 



Certain functional responsibilities are inappropriately distributed among 
the various comnrissioris, 

• Responsibility for regulation of transportation is distributed among 

the ICG, CAB, and F!M[G, inapeding formulation of broader regu- 
latory policy covering the several transportation modes and co- 
ordination ^vith the Department Transportation, and thus 

forestalling consistency in national transportation policy, 

• ^Responsibility for promotion of transportation, vested in some regu- 
latory commissions, conflicts with the regulatory activity of those 
agencies. 

• Combination of antitrust enforcement and consumer protection In 
the FTC deprives that agency of a central puxpose, fostering an 
uncertainty of emphasis as between its functions, inordinate delay, 
and preoccupation with routine mattere. 

• Regulation of public utility holding coinpanies by the SEC is no 
longer b^t performed by that agency. Regulatory eKpertise regard- 
ing public utility holding companies rests ’with the FFO, 



To assure coordination of regulatory matters with national policy goals, 
to improve the xnanagement efficiency of regulatory functions^ to im- 
prove accountability to the Congress and the executive branch, and to 
increase the probability of superior leadership for regulatory activities, 
the transportation, power, securities, and consumer protection regulatory 
functions should be administered by single administrators, appointed by 







5 



the Px'esideiit- ’These functions should be performed by agencies respec- 
tively designated : Transportation Regulatory Agencyj Federal Tower 

Agency^ Securities and E^cchange Agency^ and Federal Trade Practices 
Agency. 

• The authority and responsibility attending the single administrator 
form should enable the agenci^ to attract and retain the most 
highly qualified administrators and executive staffs. 

• FTnartibiguous placenient of authority for agency policy and opera- 
tions in a single administrator should increase accountability to both 
the Congre^ and the President. 

• Agency work should be expedited by utilizing n^ore effective ad- 
nninistrative techniques made possible by one-man nrianageirierit of 
agency activities, 

TTie communications regulatory function and the antitrust enforcement 
function should^ as now, be carried out by nnultimember bodies for rea- 
sons supervening the advantages of a single administrator. The FCC 
should be reduced in size from seven to five members, to serve 5 -year 
terms. 

To prevent the ovcrjudicialization of agency procedures and attitudes 
and to assure comprehensive and anticipatory' policymaking, internal 
agency review of proceedings should be limited in time and focused 
primarily on the consistency of the decision with agency policy. Appeals 
frona final agency decisions should be heard by an Administrative Court 
of the United States. 

• A 30-day p>«iod should be allowed after a hearing examiner^s deci= 
sion for review by the single administrator. The adnninistrator 
should have the power to modify or remand an examiner^s decisions. 
The limited time and scope of policy review^ by agency administra- 
tors should help make initial decisions of agency examiners, in many 
cases, final determinations of the agency. 

• The Administrative Court should review appeals by an aggrieved 

party from final agency detemiinatidns of the transportation, secu- 
rities and power agencies- Decisions of the antitrust, trade practices, 
and coinmunications agencies would be reviewed in the Federal 
courts as they are today, 

• The court should consist of as many as 15 judges, appointed by the 
President and confirmed by the Senate for terms sufficiently long 
as to attract men of quality, TVe suggest 15 -year staggered terms, 
with judges sitting in three-man panels for each case reviewed by 
the court. 



Certain functional responsibilities of the agencies should be realigried. 

* To reflect the increasing interdependence of the structure^ eco- 
i^omics^ and technology of the transportation modes^ regulatoiy 
responsibilities of the ICC, GAB, and the FMG should be combined 
within a new Transportation Regulatory Agency* 

* To correct the conflict inherent in performing regulatory and pro^^ 
motional functions in the same agency, the promotional subsidy-- 
granting activities of the GAB should be transferred to the Depart^ 
merit of Transportation* 

* To assure that each of its missions is more effectively performed, 
the FTCs consumer protection responsibilities should be vested in 
a new Federal Trade Practices Agency and its antitrust enforcement 
responsibilities should be vested in a new Federal Antitrust Board- 
The Board should consist of a chairman and two economist mem- 
bera, each appointed by the President with the consent of the Senate- 

* To provide an organizational placen^ent which better reflects cur- 
rent realities, the regulatory rcspojisibilities of the SEC under the 
Public Utility Holding Gompany Act should be transferred to the 
Federal Pov^er Agency, 
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DISSENXir^G STATEMEI^T OF 
FREDERICK: R, KLAPPEL 



The Council made its recorrimendations to the President in a brief 
and to the point prelimiriary report on July lO, 1970. It included a dis- 
sent on n^y part conrfstent with the content of that report. 

This more com.pl ete report contains the same specific recommendations 
and my dissent concerning them is unchanged and quoted herein. 

This report elaborates considerably on the earlier report in its reason- 
ing and in its references^ quotes^ a^nd documentatir’ It does this by the 
inclusion of views and \vritings from numerous sources. TTiese include 
legals academic^ government con^^mittee views, and writings from indi- 
v^iduals involved as regulators past and present. Tlierc were over 200 
inteirviews made by staff as noted in the report. 

In connection with the references^ interviews and other material re- 
searched I must point out that there are almost no references or views 
from the regulated entiti^. To this extent T believe any one who accepts 
this report on its face value must recognize that it is alntost totally lacking 
in this very important respect. If consti*uctive action results from this 
report and the effonts behind it (and I sincerely hoj>e that it will), it will 
require, in m.y opinion, that this added point of view be sought and con- 
sidered in a major way. Any useful progress will require it. 

Since this repMDrt is hopefully the be^nning of an effort to bring to 
bear all qualified vie’ivpointe toward better regulatory resultSp it must be 
the aim that such regulation meet the test of not only good, ^.fe, ample 



goods and services fairly priced to the pcibliCj but the organizational struc- 
ture a:r:id the level of competence of the regulators themselves must be 
such that they will soundly recognize the problems of the regulated 
entities and work with the realization that the producers and businesses 
involved n^ust be allowed freedom to manage and have ample leeway in 
operations and rate of returns to produce the high quality and ample 
service results that are vital to the whole country. TThis is a serious defi- 
ciency in past perforniance. 

The ensuing developments should include careful examination of the 
recommendations of this Council^ agency by agency, before adopting 
these structural recommendations as I note in the following quoted dis- 
sent previously referred to : 

do not share the jud^nents of my a^ociates in recomnaending a 
single administrator and a separate administrative court* These proposals 
reflect their belief that they will bring about a greater capability of 
administration and improved decision processes. There is no certainty 
that these proposals will lead to more effective administration. The cco- 
nomic and technological aspects of transportation and power regulation, 
for example, are rr?.ore complex than other nonservice industries studied* 
The problems raised in the regulation of these industries cannot be 
resolved entirely in the atmosphere of either a hearing oflHcer or an 
administrative court* I fear that this will be the result of the changes 
proposed by my colleagues* 

agree, however, along with n^y colleagues that we should en^phasize 
the need to encourage men of exceptional ability to seek and accept 
appointments to these vital administrative posts as a prime objective of 
our recommendations. But, I would suggest that more careful attention 
to the selection of commissioner and other key personnel is as likely to 
improve the administrative process as is the single administrator and the 
administrative court. 

^*In my opinion, it would be more appropriate to implement these pro- 
posals in one administrative agency* The FTG would be my selection* 
These innovations xnay then be studied carefully before any further 
attempt is made to implement them elsevw^here*^^ 
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The independent regnlatory commissions, now mature instittxtions of 
the Federal Government, are charaeterized by rigidity in their proems 
and in their patterns of relation^iip with Confess and the esceentive 
branch, the regulated industries, and the public. They laclc the adaptive 
force which might regenerate or redefine their rol^ in helping shape the 
AmLerican economy. Both rigidity and lack of adaptability impede regu- 
latory effectiveness at the very time when j^rsistent trends and new 
directions in the economy demand flesdbility and imagination to carry 
out regulatory objective and to formulate action in the interest of the 
public. Including the regulated segments of the private sector^ 

REGUtATlOP^ ANO GOVERP^ME]^^TAL STRUCTURE 



The ICG, GAB, FJdiG, FTC, SEG, FPG, and FGG, -^tablJshed by 
Congress In the years since 18S7, have long been considered an anomaly 
in government structure,^ They are institutions housed In the e^cecurive 
branch, caiTrying out legislative functions, and behaving like courts. In 
the past quarter century, the growth of the regulated industries and the 
pace of the national econoniy have largely dutdistanced the abUity of the 
corxinriisricms to cope constructively with regfulatory prdblerns. 



To have practicalmeaLning, the commissions* charge to regulate in the 
interest of the public niust Include regard for ecohdrnic, technological, 
and social developments, as well as the capability of the regulated indus^ 
tri^ to provide good public service, 

Inadeqdaries in regulatory structure have adveraely affected the inlple- 
mentation of Gongr^sional mandates, the management of ^cecutive 
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brarTLch functioriSs the interests of the public generally, and the ability of 
the regulated industries to operate their businesses profitably or to plan 
future actions with reasonable assurance of what regulatory policy will be. 

The history of the regulatory commissions reflects an attempt to re- 
spond practically to national needs v^ith institutions outside the three 
constitutional branches of government. Congress initially undertook to 
perform some reguiatory responsibilitiesj but later conferred these respon= 
sibilities on independent commissions, a forrn that it believed would 
provide fairness and expertise, without delay or partisan influence. The 
commissions^ how^ever^ soon became part of a highly specialized, inde= 
pendent ^^fourth branch^^ of the Federal Government, Today, they are 
not sufficiently accountable to cither Congress or the executive branch- 
Perhaps because of this, they have become less efifectlve in balancing the 
needs of the public with those of the industries they regulate consistent 
with Congressional intent and executive policy. 

REGULATORY AC COUISTT ABILITY 

!More than 30 years ago, the President's Comnrittee on Administra- 
tive ^^anagement highlighted the lack of accountability of independent 
regulatory commissions : 

T'hey constitute a headless ■'fourth branch^ ^ of the Government, a 
haphazard deposit of irresponsible agencies and uncoordinated 
powers ^ ^ ^ _ T*he Congress has found no effective way of super^ 
vising them, they cannot be controlled by the President, and fliey are 
answerable to the courts only in respect to the legality of their activities-^ 

The point has been made many times since, but the scope of the problem 
has changed little, if at all, over the years. The independent commissions 
persist more from inertia than from an analysis of how regulatory bodies 
should properly function within the context of a comprehensive political 
and economic system* 

Congress has conceived of these commissions as indeperidcnt of execu- 
tive branch control^ but in fact the commissions are alnaost as independent 
of Congress itself , Apart from appropriations approval, periodic program 
reviews and the intennittent interest of one or TCVcral of its members. 
Congress does not exercise the degree of oversight v^ith respect to regula- 
tory comnrissions that it does for executive departments and other agen- 
cies of the executive branch- Congress has sought to preserve the inde- 
pendence of the regulatory conimissions, even as their activities increas- 
ingly affect the impleicnentation of national policy. The executive branch, 
responsible for carry'ing out national policy, has been reluctant to support 
reforms needed to integrate regulatory activities with executive programs 



l>€^causc the President does not have sii^Scient responsibility for commis- 
sion direction. 

Yet congressional and executive attention to regulatory needs is re- 
quired more today than ever in the past because of the increasing inter- 
dependence of national economic polici^ which emerge from budget 
and fiscal action^ economic regulation^ and industry promotion by govern- 
ment. Proponents of the ^\commission form tend to ignore that inter- 
dependence.^ In doing so they perpetuate processes and relationships 
whieh may frustrate national policy and sound economic growth. 

Independence^ and the resulting absence of regulatory accountability^ 
has transferred to a generally shielded arena those questions which should 

be settled in a more open forum* The public the intended beneficiary of 

regulation—has found it difficult to underatand the issues and lacks a 
practical mechanism through which to communicate its views. 

All this^ together with significant impediments to regulatory j^rform- 
ance inherent in the commission foim itself , has led the commissions to 
become less responsive to economic and social trends and changes in in- 
dustry structure. 

]VIost studies and commentary relating to reform of the regulatory com- 
missions over the years emphasize their separateness from an integrated 
governmental structure*- *These studies, and subsequent attempts to imple- 
ment proposals stemming fronn them^ have concentrated on reordering 
personnel, procedures, or functions to improve commission performance. 
Such efforts ajre commendable, but inteimal revision and redefinition are 
not enough. The regulatory apparatus requires a fundaixiental restruc- 
turing to enhance overall effectivenras and r^ponsibility* 

Accountability to Congress 

Congress^ powers under article II of the Constitution to regulate inter- 
state and foreign commerce is the primary basis for regulatory controls, 
T'hrough legislation. Congress has vested in regulatory coiTimissions the 
powers necessary to carry out broad statutory mandates. But congres- 
^ional statements of policy are understandably general, leaving to the 
the task of making specific policy to implement those objec- 
tives* One result is that the commissions, in the course of time, have 
developed policies affecting the economy without sufiicient guidance or 
check by Congress*® This condition is aggravated in the view of some 
^^*^>^cntators by the commission forrh of organization which makes it 
bo-rd to pinpoint those within the regulatory agencies responsible for 
setting policy*® 

With greater coordination between the agencies and the executive 
branch and an organization structured to focus responsibility. Congress 



would be better able to overeee agency policy and, in concert with the 
President, improve regulation. 

Accountability to the Executive Branch 

The President is responsible under article I of the Constitution to “take 
care that the laws be faithfully executed.” That duty extends to the activi- 
ties of the regulatory agencies to assure that the laws enacted by Congress 
are carried out effectively and fairly. The American public — to whom the 
President is directly answerable — looks to the President for leadership in 
pursuing national policy goals, including those affected by the regulatory 
process. The success of many Congressional and executive programs ulti- 
mately depends on a coordinated regulatory response. 

Several recent Presidents have recommended changes in the regulatory 
process.^ Although many proposed reforms have fallen short of enact- 
ment, these Presidents presumably felt that such recommendations were 
part of their responsibility to oversee faithful execution of the laws. Con- 
gress has repeatedly recognized the President’s role in the regulatory 
scheme by authorizing him to make organizational changes in all 
agencies of the executive branch without distinction between executive 
agencies within the Departments and independent regulatory com- 
missions.® 

If regulation is to be more responsive to the public interest and coordi- 
nated with national programs, it must firat be brought within the ambit 
of elective government, with accountability to those officials to whom the 
public and the regulated industries alike look for fair and constructive 
application of national policy. 

REGULATION BY INDEPENDENT COMMISSIONS 

Historically, at least four premises have been offered to support regula- 
tion by independent commission. 

The first is that Congress delegated unique legislative authority to carry 
out certain critical regulatory functions and created a unique form of 
organization, the independent commission, for that purpe^e. Yet, most 
executive departments also possess delegated regulatory powers. For both. 
Congress enacts skeletal legislation setting forth principles, mandates, and 
limitations within which the traditional executive departments and 
agencies develop rules, standards, and regulations to give substance to a 
legislative program.® It is difficult today to discern the distinction which 
justifies wide differences in the structure and processes of the Federal 
Trade Commission on the one hand and the Food and Drug Administra- 
tion or Federal Aviation Administration (both headed by single admin- 
istrators) on the other. The most recent agency to be vested with 



regulatory functions^ the Environmerital jProtection Agency,^® incorpo- 
rates the concept of unitary leaderahip in place of the commission form. 

Second^ it is argued that to deal with complex and technical regulatory 
problems^ special expertise is required of decisionmakers and that the 
commission form alone best develops that expertise. The commissions 
have not^ however^ demonstrated consistent mastery of the subjects 
within their jurisdictions.^^ Nor does their technical capability visibly 
surpass that of regulatory counterparts within executive departments. 

Third, it is urged that the application of regulatory statutes, rules, and 
regulations requires a bipartisan, n^ultimember body that can act without 
regard to the partisan considerations which affect Congress or the execu- 
tive branch. Political pressure coming from Congress or the executive 
branch unquestionably impinges on the impartiality of con^mission pro- 
ceedings- But the procedural requirements of adequate notice and fair 
hearing, as well as the availability of judicial review, help to assure, as 
much as anything, a just result in particular proceedings. In the opinion 
of several observers of the regulatory process, the fairness of regulatory 
decisions results more from the mechanics of internal decisionmaking 
and breadth of perspective of the regulators than from the fact of bi- 
partisan representation on the commissions.^^ 

A fourth premise often asserted in support of the commission form 
is that commissions can better serve the public interest in regulatoiy 
matters because their independence makes them immune from control 
by the industries they regulate. The aMumption which lies behind these 
assertions is that the interest of the industries and of the public are in 
fundamental conflict. But today, those interests are closely related, for 
the success of an industry will have a marked impact on the extent, 
quality, and price of available goods and services. N'evertheless, undue or 
unbalanced influence upon the commissions by the industries regulated 
is undesirable. While the adversary nature of commission proceedings 
decreases the likelihood of such influence, when it occura, it is an out- 
growth of the dependence of the regulator on the regulated— a relation- 
ship which may occur rjCgardless of To the extent the form of 

organization is responsible at all, the very anonymity of the commission 
structure which heightens unaccountabiliti'^ tends to prevent public 
exposure of relationships which xnay be improper. 

The foregoing does not set forth all the premises underlying the com- 
mission form for use in economic regulation.^^ Other arguments for the 
establishment of the commissions range from the discomfort of many 
courts with complex economic and technological problems to the need 
for expeditious procedures in regulating commerce. 

At the very least, these reasons for regulation by independent commis- 



sioiij if ever valid, are today of questionable validity. In practice, the 
commission form has proven most of them to be invalid . 

REGULATIOlSr AND INDUSTRY EXPANSION 

The form of the regulatory commissions, compatible with another era, 
prevents them from responding effectively to economic trends and 
changes in technology, industry structure, and public needs. 

The Interstate Commerce Commission, first among the Federal regu- 
latory commissions, was established in 1807 to achieve rate stability, 
prevent discrimination in favor of large shippers and certain geographical 
areas, and protect farmers from, undue charges by railroads. Today, 
some of the surface transportation industries suffer major econonxic hard- 
ship partly caused by the regulatory processes themselves. 

Given the lilcely impact of such developments as containerization, jet 
freight carriage, and the interstate highway system, as well as the needs 
of a growing and concentrated population, modes of transportation 
within ICC jurisdiction must be viewed together with other modes as an 
integral part of a unified transportation network. Other carriers not 
regulated by the ICC affect and arc affected by ICC decisions. Urban 
mass transit is a concern of the ICG, GAB, and the Department of 
Transportation. The ICG and the GAB exercise jurisdiction over inland 
segments of overseas shipments while the F^^C and CAB exercise juris^ 
diction over the ocean segment of such shipments, even though con- 
tainerization has made pKDSsible a continuous flow of comnrerce from the 
interior of the United States to the interior of other continents. Frag- 
mented regulation of the transportation industry is inconsistent with 
efforts to develop a coordinated transportation systenx. It frustrates the 
development of management and financial capability in the industries 
involved, and impedes the rate at which new technology can be utilized^ 

The Federal Trade Commission was created in 1914 to prevent unfair 
methods of competition by businesses in interstate commerce, CJriginally 
intended to augment antitrust enforcement, the FTC has become a 
repository for many bits and pieces of legislation that did not seem to 
fit neatly into any other agency of government* Consequently, F*TG 
jurisdiction now ranges from the coniplexities of large corporate mergers 
to the conaparativcly simple task of accurate labeling of fabrics and furs. 

The Federal Power Commission originated in 1920 with the rela- 
tively tidy mandate of licensing construction and operation of hydro- 
electric power plants on bodies of water within the jurisdiction of the 
Federal Government, It now also regulates transmi^ion and wholesale 
marketing of electric energy in intcratate commerce, including rates, 
accounting procedures, mergers, consolidations, interconnections, and 



* coordination of interstate electric energy systems. TT:ie FFC similarly 
regulates transmission and wholesale marketing of natuiml gas in inter- 
state commerce. An increasingly complex interstate energy system affect- 
ing the well-being of ev'ery citizen makes these regulatory tasks 
monumental. 

The Federal Communications Commission was set up in 1934 to bring 
order to radio spectrum allocation and to regulate the existing telephone 
systems as a monopoly service under le^^lation that authorized exclusive 
operation in the public interest- To these has been added regulatory 
responsibility for standard television broadcasting, cable and subscription 
television, satellite communications, and computer utilities. 

The Securities and Exchange Commission, also a product of regu- 
latory le^slation in the 1930*s, was established to promote public con- 
fidence, through government oversight, in the issuance and trading of 
securities. But today, the SEC must deal with related problems of public 
ownership bf brokerage fiimis, the operations of securities exchanges, the 
effects of computerization and new financing technique, and the advent 
of major institutional investors. 

The Civil Aeronautics Board, created in 1938, dramatically illustrates 
the way in which technology has challenged the ability of regulatory 
cornxnissions to respond to change. The GAB initially concentrated on 
safety regulations and awards of mail routes. Today, the Board oversees 
an industry experiencing recurring economic problems and faced with 
crowded airwa’j^, jumbo jets, inadequate terminal facilities, and prob- 
lems yet to be generated by the SST- These factors materially affect the 
ability of the industry to provide good ^rvice and at the same time 
impinge on the economy, our physical environment, and transportation 
modes not regulated by the CAB, 

The Federal ^4aritime Commission, which in 1961 replaced the Fed- 
eral KdCaritime Board established under the Shipping Act of 1916, today 
is involved in tasl^ of intemational importance. The F^4C must deal 
with the effects of containerization and other technological innovations 
in ocean shipping. The Commistion must also resolve problems relating 
to joint through rates and single bills of lading, its impact on modes 
(including foreign carriers) it do^ not regulate, and pricing through 
intemational shipping conferences. 

The end result of this period of unparalleled technolo^cal change, 
industry expansion, economic growth, and environmental and social 
coricein is that new responsibilities and workloads generated by routine 
matters have outdistanced the commissions^ ability to respond. As the 
volume of proceedings has increased with each new responsibility, inter- 
nal commission structure and process has become more complex. While 
some attempts have been made to remedy these problems through inter- 





nal reforms, little thought has been given to restructur'irig the entire 
regulatory apparatus. 

But it is not the mounting ineffectiveness of the regulatory framework 
alone which compels change. The world is in an era of transition that 
challenges govemnaent and private sectors alike to deal constructively 
and cooperatively wi.th the economic issues, current, prospective, and 
unforeseen. The independent regulatory commission’s inflexible insti- 
tutions attuned to a simpler day, cannot be expected to deal construc- 
tively with economic issues yet to be generated if they are unable to deal 
with current ones. More than ever, a new framework is needed for 
improved regulation and as a necessary first step to reconsidering the 
statutes which authorize economic regulation, 

A NEW CONCEPTUAL FRAMEWORK. 

The failure of regulatory commissions to respond to current demands 
and the unlikelihood of their responding to new ones is principally at- 
tributable to collegial organization, the judicial cast of agency activities, 
and the misalignment of certain functional responsibilities. 

The collegial form is today inappropriate for regulating highly com- 
plex, cverchanging areas of the economy, "What is needed is a regulatory 
structure which is more adaptable to changing conditions and better able 
than a collegial body to articulate policy. Plural-headed administration 
is usually characterized by shared powers, shared responsibility, and, for 
that reason, shared indecision and unaccountability. 

In addition, overjudicialization, resulting from full commission review 
of initial agency* decisions as a matter of course, has upset commission 
priorities and obscured the formulation of comprehensive, timely, and an- 
ticipatory agency policy. Moreover, the admixture of certain judicial 
functions with policymaking and prosecutory responsibilities has created 
a condition of apparent bias in certain proceedings, subjecting agency 
determinations to criticism on that ground and generally undermining 
confidence in the regulatory process. 

Finally, certain regulatory activities are improperly divided among, or 
unwisely combined in existing commissions. 

Ageiicy Administira'tioii 

We have considered several alternatives and have concluded that the 
best approach to solving the problems created by the commission form is 

to replace commissions ^for transportation, power, securities, and trade 

practices regulation— with single administrators. These officials should 
be apj>ointed by the President, upon the advice and consent of the Senate, 
to serve at the pleasure of the President. 



We believe single administrators will enhance leadeiBhipj improve the 
management of operations^ and insure accountability in the regulatory 
agencies^ where these vital requirements for pr^ram effectiveness arc now 
often weak. This form of organization would also strengthen program 
coordination where two or more agencira need to work together to 
achieve a common goal. 

Specificajly, as described in detail in chapter 1 ^ the single administrator 
would: 

• Enable an agency to attract and retain highly qualified executives 
and staff because of better-defined^ singular authority and responsi- 
bility; 

• Encourage formulation of policy through informal procedures and 
rulemaking rather than case-by-casc adjudication; 

• Foster improved policy coordination among the agenci^ and with 
executive departments; 

• Facilitate more immediate response to the needs of the public and to 
structural, economic, and technological changes in the regulated 
ind ustries ; and 

• Promote more efficient allocations of agency resources by encourag- 
ing the use of modem management rnethods, including greater dele- 
gation of authority and more direct staff accountability. 

Unitary leadership will not solve all regulatory problems. An agency 
so led may flounder for lack of the right kind of leademhip or suffer from 
misguided efforts. But fault for that lies in the quality of the appointment 
not the form of organization. In such a case^ re^onsibility lies with the 
President who has power to malce the necessary change* 

We suggest retention of plural leadership in the communications and 
antitrust areas because of ovciriding considerations which in our view 
supervene the benefit of the single administrator form. Tli^e considera- 
tions are discussed in chaptei^ 4 and 7. 

Review of Agency Decisions 

The regulatory commissions have tended over the yeais to overjudi- 
cialize agency process by adopting a case-by-case approach. Excessive 
judicialization has fo^ered the development of ad hoc polici^ often 
limited to the particular fact situation at hand and therefore without 
general applicability or future effect. 

Such judicial preoccupation, seen most readily in the course of system- 
atic full commission review of decisions by agency hearing examiners, gen- 
erally has precluded early, comprehensive statements of policy through 
rulemaking proceedings and other informal policymaking procedures. It 
has prevented the application of current agency policy by examiners 
while implicitly encouraging apf^als to the full commission for a dc 
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novo review of findings and legal issues raised in hearings. It has spawned 
an overly legalistic attitude which permeates all agencies and narrows the 
perspectives of staff and cornmissionens. The judicial attitudes and proce- 
dures of the commission have unduly prolonged proceedings and nur- 
tured high case back:IogB leading to ineffective uses of agency resources- 
To rectify this situation^ we propose that^ instead of reviewing each 
initial decision as a matter of course^ the single administrator of the re- 
structured transportation, securities, and power regulatory agencies, and 
the new trade practices agency, review selected cases primarily for con- 
sistency with agency policy. Action by the administrator to overturn, 
modify, or remand an e^caminer’s decision should be taken within 30 
days and should set forth the reasons underlying such action, 

Final agency action would be subject to review in the Federal courts. 
Whereas judicial review is presently exercised by the U,S. Courts of Ap- 
peals, we propose that, except for trade practice proceedings, review 
be transferred to a new Adnninistrative Court of the United States. Tbat 
court would be expert as to both the substantive issues involved in trans- 
portation, securities, and power legislation and the procedural intricacies 
of the Adnrinistrative Frocedure Act which governs agency and review 
process, ^^oreover, the court’s fanriliarity with problems of regulatory 
adminiistrationL and the need for expedited procedures can be expected to 
aid in displacing the courtdike posture of the agencies while maintaining 
regulatory fairness. We anticipate that removing judicial review of agency 
process from the Courts of Appeals will reduce somewhat the load on 
those courts and eliminate much of the agency preoccupation with 
judicial procedures which derives from review by common law courts. 

The Administrative Court should consist of as many as 15 judges, ap- 
pointed by the President, upon the advice and consent of the Senate, to 
serve staggered terms, ’We suggest terms up to 15 yeara. Appointments 
should be made initially on a bipartisan bzisis, with no more than a bare 
majority frona one political party. Subsequent appointments or reappoint- 
mente, just as those to other Federal courts, should be made without 
regard to political aflSliation, TChe length of judicial terms should be long 
enough to insure continuity of expertise and at the same time short enough 
to permit revitalization of the judicial process compatible with an expand- 
ing economy, new technology, and changes in industry structure, A Chief 
Judge designated by the President should assign judg^ to cases on a 
rotating basis rather than to specialized panels. This would allow judges 
to naaintaln an open perspective and avoid idcntificatiori of particular 
judges with specific types of proceedings. 



The Restructured Agencies 

The single administrator form^ limited internal review^ and the Admin- 
istrative Court create a structure within which several regulatory func- 
tions can be realigned to reflect a more rational and potentially more 
effective placement of responsibilities. 

T iraTtspoirtatiGn. 

Three agencies presently regulate transportation : the ICC ( railroads, 
trucks, buses, freight forwarders, barge lines, and pipelines ) , the CAB 
(air carriers) 5 and the FJMG (maritime shipping). While the reasons 
for dividing responsibility among three agencies may have been compel- 
ling as transportation regulation evolved, we found no persuasive reasons 
to justify the continuation of these divisions. To the contrary, group- 
ing these responsibilities within a single Transportation Regulatory 
Agency has many advantages. These are set forth at length in chapter 3. 

Today, there is a singularly vital need for a regulatory facility which is 
consonant with the increasing interdependence of transportation modes, 
comp^etition arnorig the modes, and integration of transportation into 
effective networks. The proposed Transportation Regulatory Agency 
would be charged with weighing the interests of each transportation niode 
in terms of the public interest- Rules and procedures for uniform classi- 
fications and for coordinated rates, routes, and industry practices would 
be possible when now such action is virtually impo^ible. 

Promotional as distinct from regulatory functions of the existing trans- 
portation agencies ^such as the subsidy-granting activity of the CAB— — 

should he consolidated in the Department of Transportation which has 
primary concern for industry promotion. 'This w^ould elinrinate conflict- 
ing responsibilities for promotion and regulation within a single agency. 

T irad^ 



While transportation regulation is in our view better administered by 
one agency, regulation of antitrust enforcement and consuiner protec- 
tion is ill-combined in the FTC. 

Although both activities aini at assuring fair business practices and 
preserving competition in American industry, methods of investigation, 
negotiation, and enforcement of their respective statutory mandates differ 
widely. Each requires different expertise and procedures. Gonsumer pro- 
tection relies primarily on the pronrulgation of rules and regulations to- 
gether with field investigations. Antitrust enforcement entails intensive 
study of the industry and of the economic impact of industry practices* 

As detailed in chapter 4, to fulfill these separable responsibilities the 
FTC should be abolished and in its place created a new F edcraJ Trade 
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Practices Agency for protecting consnTTiers and a new Federal Antitrust 
Board for antitrust enforcement- 

The Federal TTradc Practices Agency w^oiild establish trade practice 
policies, both on its own initiative and in response to public initiatives- It 
would also investigate actual instances of alleged violations of fair trade 
practices. Since many such complaints are of limited financial consequence 
and are amenable to prompt resolution^ hearing examiners situated in 
regional o^Rces of the agency could most expeditiously deal with them- 
In fact 5 today many such situations arc resolved quickly through the niost 
informal discussion betwen the FTC and alleged offenders. In those cases 
where substantial issues are involved, examiners'’ decisions should be 
subject to appeal in appropriate Cou .ts of Appeals after opportunity for 
policy review by the agency administrator. 

The Federal Antitrust Board, consisting of a chairman and two econo- 
mist administrators, would continue dual antitrust enforcement with the 
Department of Justice. The chairman would be responsible for all execu- 
tive and administrative duties, and would articulate agency policy- The 
multimember Board would permit comprehensive micro- and macro- 
economic analysis by drawing upon the special expertise and perspectives 
of its members. Actions brought by the Board should be heard in the 
Federal district courts. 

S r £ ti^s 

A new Securities and Exchange Agency should supplant the SEC. In- 
ternal review of certain judicial proceedings presently conimenced before 
hearing examiners should be limited to 30 days and directed principally 
to assuring that decisions correctly reflect agency policy. Appeals from 
agency decisions should be to the A^dministrativc Court. CJrdginal actions 
taken by the SEC in the Federal district courts should continue as they 
do today. For reasorm stated in chapter 5, application of these structural 
changes would enable the agency to adapt readily to present and future 
needs of the securities industry and the investing public. 

Regulatory responsibilities of the SEC under the Public Utility Hold- 
ing Company Act of 1935 should be vested in the proposed power regu- 
latory agency, since problems relating to the structure of public utility 
holding companies are properly within the competence of that agency. 
For many years, in fact, the SEC has drawn upon FPC expertise in ad- 
ministering the act- This proposal has long had substantial support from 
both the SEC and FPC. 

A new Federal Power Agency should replace the FPC. As with the 
propcDsed transportation and securities agenci^, as well as for reasons 



dlsousscd in chapter 6^ the power administrator would be able to respond 
more effectively than a multim ember commission to the needs of the 
electric power and natural gas industries^ their customers^ and the public 
generally. Appeals front final agency decisions would be to the Admin- 
istrative Court, As noted^ the power agency should assume regulatory 
responsibilities under the Public Utility Holding Company Act. 



G<?nzmt^n£^at£c^ns 

The FGC regulates, among other things, radio anci television broad- 
casting, both intportant sources of public information^ To an extent 
not present In other agencies, regulation in this area involves personal 

value judgments as to the type, quality, and substance of programing 

the product of the industry which the FCC oversees. Clearly, the public 
has come to rely on the broadcast media for rrLuch of its infomtation* 
The mere appearance of possible undue influence over program con-^ 
tent might undern^ine pixhlic confidence in the sources of its informa- 
tion. Thus, w^e believe it w^ould be inadvisable to place in the hands of 
a single administrator the powrer to exercise control over industry mem- 
bers through licensing and progran^Jng decisions. 

^^oreover, because broadcast regulation is uniquely subjective m 
charaeter, we believe that decisions in this area should reflect the per= 
sonal values of more than a single individual. This is ^ *pecially important 
in view of the fact that even though the damage to society from control 
of infom^ation sources may be substantial, there is no satisfactory remedy 
for undoing the harm. Accordingly, it is imperative, in the first instance, 
to build in added safeguards for assuring an uncontrolled flo'W of ideas 
and infortnation. 

For these reasons, more fully explained in chapter 7, the FGC should 
be retained as a multimember conrmission. To offset some of the dis- 
advantages of plural administration, the number of F^3G comnri^sioners 
should be reduced from seven to five, to serve 3 =y ear" terms, 

CONCLUSION 

^^ost deficiencies and problems of the regulatory agencies stem from 
an inapposite wodding of form and function, T*he present commissions 
combine the passive, judiciai characteristics of a court "with the active 
policymalcing responsibilities of an administrator, to the detriment of 
both. 

Substantial changes are advisable in the present structure of regulation 
by collegial bodies. The traxisportation, power, securities, and trade prac- 
tices agencies are in need of the vigorous reform %vhich a single adminis- 
trator is most likely to bring about. 





We have not recomnrxended single adrriiriistrators for all the regulatory 
agencies because organizational theory should give way when other 
factors bear greater weight. Although we emphasize organizational prin- 
cipleSj we think escceptions should be made where, on balance^ super- 
vening oonsiderations apply or greater effectiveness is likely by retaining 
collegic^l bodies. Hence, believe that the overriding needs for a Tni>c^ 

ture of views in the communications area and for e^ctensive econonnic 
judgment at the point of decision in the antitrust field justify plural” 
headed organizations in these areas. 

TThere has been no attempt to catalog all the flaws of the regulatory 
structure nor to set forth solutions to all problems. But we have identified 
the major problems ; and we have suggested a constructive plan for 
refashioning the regulatory structure so that the agencies can perform 
more effectively and at the same tinre more fairly. 

We do see, moreover, that in our conaplex and growing society econonnic 
regulation must be consistent in its purpose, constructive in its policies, 
and objective in its decisions. Regulator have the difficult task of bal- 
ancing the interests of industries and of the public to insure that the 
latter is well served and that the former remain vigorously able to pro- 
vide that service. Such is the goal of the proposals wre have n-tade. 
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CHAPTER 1 



Agency 

Adminis tr a tion 



PROPOSAL 

That the transportation, power, and secni-rities commissions be trans- 
formed into agencies headed by single administrators and that the con^ 
sumer protection functions of the F^X ■^2 be transferred to a new agenciy 
also headed by a single administrator- 

In recent years, few segments of government have been the object of 
more consistent criticism than have the independent regulatory com-* 
missions- The criticism has come from consumers, members of regulated 
industries, and regulators alike It is now almost routine practice to 
condemn the cornmissions for a lack of resourcefulness, insensitivity, and 
for a general inability to respond effectively to the pressing problems 
within the scope of their responsibilities* Time and agaiii the commis-- 
sions have been refashioned by intemal reorganization or by legislation,- 
but the basic mechanisni^ — —the commission form ^remains essentially 
unchanged. 

It would be easy to attribute dissatisfaction with the performance of 
regulatory commissions to the appointment process, to overidentification 
with the industries regulated, or to general bureaucratic inertia* In some 
instances it may be that these difficulties aggravate the basic deficiencies. 
In our view, however, these and other points of dissatisfaction are sym= 
toms* The cause is more fundamental. 

Today, many of the responsibilities of the independent commi^ions 
have been expanded® and their horizons broadened. Yet the commis- 



sionSj perhaps suitable to a simpler day, have not been freed from, sti'uc- 
tural restraints that are antithetic to the accomplishment of their new 
missions. The commission form itself is deficient and stopgap adjustment*? 
will not suffice. That form inhibits the efTcctivc implementation of both 
old and new mandates in a rapidly changing econoiny. 

Formerly, it may have been reassuring to view the independent regu- 
latory commissions with staggered terms and bipartisan membership — ™ 

as having a sense of measured continuity. But continuity, to the extent 
that it ever fully existed in the commissions,^ must be balanced by the 
need for expeditious response to developments in the regulated areas, 
lo order to carry out their added responsibilities, the agencies now 
require a structural form which permits them to be managed more effi- 
ciently and effectively. That structural form must be better suited to 
timely agency action establishing priorities, formulating policies, and 
coordinating activities with those of other agencies. 

evolution of the collegial form 

The evolution of the commi^ion form of organization and criticism 
of it over the years demonstrates the problems inherent ‘ in collegial 
administration. 

the late 19th century, proponents of economic regulation began to 
urge creation of separate governmental bodies to exercise continuous 
authority over the railroads and other private industries. 
Congress itself could not daily monitor industry practices and their 
impact on the economy. Legislators wanted to be relieved of those 
burdens of rulemalcing w^hich were not conducive to a large representa- 
tive assembly, pref erring instead to seek advice from, expert regulatory 
boa.rds. At the same time. Congress did not want to abdicate its con- 
stitutional mandate, nor to create an unresponsive structure of non- 
elected officials determining private rights and regulating the economy.® 
The fii^t regulatory commission, the Interstate Commerce Commis- 
sion, was established in 1887 ® and served as the model for the other 
commissions created over the next 50-odd years. But it should be recog- 
nized that when Congress first constructed the model, it was creating 
a new mechanism surrounded by many unknowns.® Consequently, it 
was appropriate to proceed with a sense of caution by building in a 
series of protective devices. Hence, Congress devised the collegial form, 
with staggered terms for commissioners and prohibitions against domi- 
nance by a single political party.® In so doing, it created a relatively 
static fozm, emphasizing the legislative characteristics of compromise 
and continuity. Congress could not have foreseen at that time what has 
become the increasing necessity for balancing these characteristics w^ith 



rh ose of executive irianagernerit to meet the need for expeditious action 
and adjustment to new conditions. 

For the most part^ the commissions ably performed their anticipated 
roles at the outset. But despite changes in the economy and the structure 
of regulated industries, development of new technologies, and the broad- 
ened scope of comm^ission responsibilities, the procedures and internal 
structure best suited to deal with those changes did not develop. Rather, 
reliance remained on a hoped-for body of experts, free from direct politi- 
cal influence, who would decide regulatory matters prin^arily on the basis 
of economic considerations. 

Continuing concern over the performance of agencies laboring under 
the coi.imission form led to several reorganization plans in 1950.^® These 
sought to strengthen the powers of commission chairmen on the theory 
that more centralized accountability was needed. But this mild change 
was an inadequate response to the inherent deficiencies of the collegial 
form."“ 

The reorganization plans of 1961 %vere derived from^ the proposals 
of James A. Landis to President-elect Kennedy. T^^e proj^osals urged 
that the position of chairman be strengthened and that all chairmen be 
appointed by and hold office at the pleasure of the President. T*he reor- 
ganization plans accordingly increased the powers of commi^ion chair- 
men and allowed for delegation of functions to individual members. 

In our view, these eflforts for strengthening or modifying the collegial 
form, while improving the performance of the conrimissions, did not go 
far enough. Each represented an attempt to cure deficiencies while 
preserving the essence of collegial organization, but each was ultimately 
unsuccessful because the deficiencies and the e^ence are inseparable. 
Interestingly, one of the regulatory commissions we did not study, the 
Atomic Energy Commission, underatood this in 1962 when it recom- 
mended its own abolition and replacernent with a single administrator : 

It was generally recognized, at the time the original act was passed, 
that the commission form of organization difiTused responsibility and 
slowed down the decisional process. At that time it was felt that sacri- 
fices in these areas were preferable to the concentration of power in a 
single individual in connection with this no v source of energy. How- 
ever, the circumstances are now markedly changedd® 

These studies and proposals, we believe, provided the impetus for 
centralizing authority to imi prove regulatory administration. 

Our findings in large part support and amplify previous criticism of 
collegial administration as an inappropriate form for meeting the de^* 
mands of economic regulation (see apps, 1— A and 1— B) . We have con- 
cluded that commissions of five, seven, or 1 1 nearly coequal members 
cannot, on the whole, satisfactorily perform the management functions 



necessary for effective regulation. In the absence of overriding considera- 
tions^ they should be replaced by single administrator. 



ORITERIA FOR REFORM 

The disabilities of the collegial form and the attendant advantages of 
the single administrator form are best reflected in an e?camination of 
four aspects of regulatory administration ; namely^ the effectiveness of 
policy formulation, the effectiveness of management, the ejctent to which 
agencies are accountable to Congress and the Frcsidcnt, and the ability 
to attract and retain able personnel. 



Foliey Formulation 

Collegial bodies are ineflHcient mechanisms for formulating and imple- 
menting specific policy in a timely manner^ TTius they are not capable 
of effectively carrying out their fundamental responsibility to give mean- 
ing to the broadly stated objectives set out by Congress in the regulatory 
statutes. Generally, these statutes require the commissions to make find- 
ings that their actions further the -^public interest’^; set rates which are 
^^just and reasonable’’; and grant applications as required by the ^-public 
convenience and necessity,” 

^^any specific policy determinations are needed to support these 
broad findings. The usual procedure is to formulate policy in the context 
of individual cases brought before the commissions for review. Policies 
thus made ajre narrow, after the fact, and at times inconsistent. They 
fail to provide sufficient, timely, or constructive guidance for inter^ted 
parties. 

Today the regulatory agencies face an increasing nunrber of complex 
issues involving changes in the regulated industries, trends in the econ- 
omy, and new and abiding concerns of the public. If the agencies are to 
be better able to discharge their responsibilities, they will have to devote 
added attention to formulating anticipatory policies of wider applica- 
bility, To accomplish this, they need to adopt the more eflficient methods 
of formulating policy through infomnal procedures and the issuance of 
rules and regulations- These methods have often been urged on the 
commissions but have been too little utilized through the years-^® 

Coequal commissioners too often have diflRculty agreeing on major 
policy statements or rules. They tend to avoid the difficulty, preferring to 
wait for a suitable case to come along which will force the issue, though 
often in a narrow fact situation. Thus, to a large extent, commission 
policy must be discerned from an analysis of ad hoc case detemainations 
which frequently do not give sufficient guidance with respect to similar 
but distinguishable situations.-'^ 
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This unnecessary guessing game may be accentuated when decisions 
are rendered by divided commissions or when the composition of com- 
missions changes. 

Replacing collegial bodies with single administrators and limiting 
internal review (see ch. 2) would lessen the overjudicialization of agency 
procedures and cultures now endemic to regulatory commissions. ~ Reso- 
lution of issues and formulation of policy would not be delayed by the need 
to obtain agreement among a majority of commissioners. There should be 
a greater disposition toward anticipating problems and developing solu- 
tions through the use of rulemaking and informal policy statements. 
This approach would present opportunities fcr developing policy as needs 
arise and before options are foreclosed by the passage of time or by 



changed circumstances, 

A single administrator would not be prevented by disagreements among 
coequals in the formulation of agency policy from implementing that 
policy through appropriate delegations of authority to agency staff. Staff 
menrberSg in tum^ would be more cognizant of agency policy and would 
better appreciate their roles in carrying out such policy. 

Further^ the regulated industries would be able to conduct long- 
range planning with greater confidence that their activities conform to 
agency p>olicies. Undoubtedly, some pKDrtion of industry transgressions 
of regulatory rules stems from the inability to anticipate regulatory judg- 
ments. If the ground rules were clearly delineated, many such violations 
could be avoided, permitting an agency to reduce the proportion of its 
resources which would otherwise be allocated to prosecutory functions. 
Moreover, it is diflFicult and costly to undo the effects of past violations. 
The agencies, the industries, and the public should not have to bear this 
burden where violations could be avoided by timely action . 

Since collegial bodies tend to withhold policy pronouncements until 
cases are actually before them for review, hearing examiners are often 
without necessary guidance- If the decisionmaking process is to be im- 
proved, those who make initial decisions must be familiar with current 
policy- Timely formulation of policy through rulemaking and informal 
procedures would expedite the r^olution of many contested matters and 
should avoid the need for a good deal of the litigation that now takes 
place. With clearer policy direction, examiners* initial decisions would 
more frequently constitute the final agency determination and would 
be arrived at expeditiously and without undue cost to the parties. 



IVC an agemen t 



Colle^al bodies are not an efficient form for managing operations. 
They fail as managers because of the ambiguity of direction inherent in 
the separate authority vested in each of the members. For precisely the 
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same reason that collegial bodies are often effective for making broad 
policy, they are ineffective for carrying out the management of that 
policy* Extensive deliberation, multiple and conflicting values, and dis- 
parate views, necessary to developing broad policy, are the very factors 
which create inefficiency when trying to implement policy through the 
management of resources in day-to-day operations, 

lu 1937, the President's Committee on Administrative A^^anagement 
observed that : 

For the purposes of management, boards and commissions have 
turned out to be failures. Their mechanism is inevitably slow, cumber- 
some, wasteful, and ineffective, and does not lend itself readily to 
cooperation with other agencies. Even strong men on boards find that 
their individual opinions are watered down in reaching board decisions. 
When freed from the work of management, boards are, however, 
extremely useful and necessary for consultation, discussion, and advice, 
for representation of diverse views and citizen opinion; for quasi-judicial 
action ■ and as a repository for corporate powers. 

The conspicuously well-managed administrative units in the Govern- 
ment are almost without exception headed by single administrators.^® 

The Attorney C3eneral^s Committee on Administrative Procedure con- 
cluded in 1941 that the collegial form diffuses rather than centralizes the 
responsibilities of commissioners* The committee found ^ frequent 
reluctance of high officers, charged with serious policymaking functions, 
to relinquish contt^ol over the most picayune phases of personnel and 
business management/^ 

The First Hoover Commission reported in 1949 that administrative 
direction had not developed within the independent commissions. * ‘Their 
chairmen are too frequently merely presiding officers at commission meet- 
ings. No one has been responsible for planning and guiding the general 
program of commission activity.” It restated what is now almost a 
management axiom * ‘ 'Administration by a plural executive is universally 
regarded as inefificient.^^ The Hoover Gominission^s task force report, 
issued in the same year, concurred that: *Tt is very difficult for five or 
more Commissioners to direct the work of the bureaus, or for the bureau 
chief to report to five or more mastera/* 

We believe the inefficiency of collegial bodies as managera is an out- 
growth of two characteristics inherent in the collegial form. The first is 
court-like behavior, leading to an ovcrjudicialization of agency process; 
the second, an absence of authoritative and adaptable management, 
able on its own to exercise each management function in such a way as to 
cairy out broad policy* Agencies lack such management precisely because 
they determine and administer policy through the same medium, the case. 
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InefTectivcness manifests itself in four key areas of inanageTTiciitj 
in that : 

* Collegial bodies fail to coordinate regulatory policy with other 

executive agencies. As a result^ they may develop policies inconsistent 
with those of other agencies or with broad governmental economic 
thmsts- 

^ The processes of collegial administration are unnecessarily pro- 
tracted^ creating backlogs and concentrating on details often at the 
expense of expeditious action and administrative flexibility. Such 
processes also prevent collegial bodies from, adapting to ongoing 
changes in. the economicSs structure^ and technology of the regu- 
lated industries- 

* Collegial bodies perpetuate courtdike environments which permeate 
the agency and have the effect of legalizing^ ^ agency process and 
culture ’while deem.phasizing disciplines which are useful and some— 
times necessary for effective economic regulation- 

* Collegial bodies give little direct consideration to the appropriate 
allocation of resources within an agency. Consequently^ some func- 
tions are performed in great detail while others of equal importance 
may be either ignored or ineffectively carried out. 

Caardincitii^n 

If it were possible to segregate areas of subject matter responsibility 
between agencies 5 the inability of collegial commissions to coordinate their 
activities effectively with those of other govemment agencies might not be 
so critical. However^ as delineation of mission becomes more diflficult 
and as interrelated activities of other agencies a^ume greater significance^ 
coordination becomes increasingly necessary. But coordination is im- 
peded, if not frustrated^ by the requirement that a majority position be 
reached before a commission can participate on a cooperative basis with 
another agency. The traditional reluctance of one agency to concede 
jurisdiction to another is exacerbated when negotiations with another 
agency must be approved, as now, by a multiinernber commission. 

Consequently, most efforts at policy coordination take place as a result 
of statutory requirements for consultation or in the context of formal 
proceedings wfth other agencies appearing as parties to the proceeding. 
Efforts to canc^ out interagency compacts^ ^as for example, on proce- 
dures to establish joint-through rates for the movement of goods having 

been brought to the point of agreemerit, have then foundered on issues 
which lie deep in both inhibiting statutory authority and the indecisive- 
ness of collegial management. 
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A single agency head^ iinhampered \yy the necessity of achieving agree- 
nnent among a majority of commi^ioners, could respond to coordination 
needs in a timely and effective way* He could speak more authoritatively 
for the agency and better adjust his position as conditions required. 

A dap ta him A dministiratiart 

One of the most p^ervasive characteristics of the regulatory commis- 
sions is their lack of adaptability* Agency action too often lags behind 
new technology^ economic trends^ and changes in industry stnacture* 
This is largely due to the fact that collegial administration^ relying on 
compromise and case-by-case policy formulation, tends toward conti- 
nuity rather than adaptability of policy. While important, stability should 
be balanced with adaptability to permit agency policy to reflect those 
ciianges in industry which materially affect the provision of public serv- 
ices and the strength of the regulated industry. 

A. single administrator ’would more likely to be receptive to changes 
made necessary by changes in technology, economic circumstances, or 
industry sttucture* Unlike a commission chairman, he would not have 
to gamer a majority in order to act. He would be able. If necessary, to 
provide the expeditious response to change which is vital to effective 
regulation - 

The delays and the resulting case backlogs which characterize most 
of the commissions are also an outgrowth of administration by case* Over- 
emphasis on case preparation, both within the commission and among 
petitioners and respondents, has encouraged long delays. Today most 
regulatory comrriiBsions have cases pending which are four years old or 
more* IVIorcovcr, the emphasis on cases limits the extent to which agencies 
may use informal procedures in consulting with industry and consumer 
repr^entativ^ to resolve di^Rculties in advarxce* 

A single administrator, comparatively unhindered by direct involve- 
nxent in the cases pending before agency examiiners, could develop more 
efficient procedures for . handling complaints, cases, and the like. HCe 
could also adopt innovations for constructive consultation with the pub- 
lic mid the regulated industry. 

Lmgalistim Ent^iirantnmnt 

The legalistic environment resulting from comrnisMon predisposition 
to case-by-case analy^s contributes to a passive, overly judicial approach 
in regulation* Further, since the. commissions are constantly absorbed 
with cases that are pr^ented to them, they lack the time and opportunity 
to establish and further regulatory priorities* GomrniBsiona generally view 
themselves as panels of judges emphasizing procedural niceties rather 
than the determination of broad policy. Agency staff has frequently be- 
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conri^ occupied, with legalistic solutions to problems to the ejcclusion or 
deeixiphasis of other valuable input fron^ economists, engineers, environ- 
mentalists, and persons trained in related disciplines. Equally important 
is the fact that the industry and the public in general are required to 
shoulder exc^sive costs in the search for clear expression of regulatory 
policy and in their dealings with agencies on enforcement, compliance, 
information gathering, and related activities. 

A single administrator, w'ith a limited time for reviewing only selected 
cases primarily to assure consistency with agency policy (see ch. 2 ) , could 
effectively change the legalistic milieu that pervades regulation today. He 
would, as a consequence, have more time to direct attention to setting 
priorities, formulating anticipatory policies, and addressing the many 
and varied socioeconomic factors affecting regulation. 



A ll^cations 



iMultiheadcd managenxent may also result in a misallocation of agency 
resources in the absence of agreement on well-defined priorities. While a 
corninission chairman may have theoretical authority to direct staff ac- 
tivities, as a practical matter the staff will be inclined to respond to all 
coxxintiissioners. Thus, allocation of staff resources becomes diflRcult to 
control. 

"Mioreover, as noted, many agency activities are inost efficiently carried 
out in a less formal environment than that which surrounds commission 
case determinations. When case adjudication predominates, the resources 
of agencies are inevitably centered on this function. One result is to ignore 
other functions important not only to the balanced presentation of cases 
but to administrative effectivene^ as well. Such areas as economic re- 
search, understanding of technology, and modem management science 
cannot flourish unless they are recognized as impoi^tant and supported 
aecordingly. 

Relieved of the w^eight of case-by-case administration, a single adminis- 
trator may ^ve attention to the appropriate allocation of agency re- 
sources, building W'here necessary the staff and the competence to 
perform a broader and less restrictive range of f unctions. 

In sum, by replacing the collegial form with a single administrator, 
the defects which stem from the absence of responsible management and 
overjudicialization can be corrected. A single administrator will be able 
to command the necessary elements of the agency in such a ^way as to 
carry out the management functions necessary to eflFective adniinistratioTi- 
Through the exercise of such authority, he could reduce sul^tantially 
delay in proce^, bacldo^^, and the operating inefficiency of economic 
regulation. He would be able to limit the COTt effects of such regulation 
upon each of the parties to it. A» single administrator would have the 
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opportxitiLity to determine agency priorities and to allocate resources ac- 
cordingly to insure that each of the agency functions are appropriately 
staffed and funded. Finally^ a single administrator would have the op- 
portunity to manage the functions of an agency in such a way as to 
minimize the effects of overjudicialization. He could do this not only 
by limiting the extent of his ow'n reviews but by building ^p requisite 
functional specialties and, through his own example, stressing the bal- 
ance of flexibility and adaptability with continuity and policy stability. 

Accountability 

Independent regulatory agencies headed by collegial bodies do not 
and probably cannot provide for the political accountability required to 
insure public responsibility- It has been argued that the bipartisan col- 
legial form and fixed terms for commissioners arc necessary in order to 
immunize economic regulation from political control. It is important, 
however, to distinguish between two types of congressional and presi- 
dential control relevant in this context, namely : ( i ) review of agency 

performance, and C ) iniproper political influence over agency decisions* 

Accountability is an essential element of democratic government. T7he 
Congress and the President are accountable to the people for the perform- 
ance of government- In turn, agencies of government headed by ap- 
pointed oflflcials should be responsive and responsible to the Congress, to 
the Executive, and through them, ultimately to the public. 

TT'he overseeing of economic regulation by responsible public oflScials, 
necessary to assure effective discharge of agency responsibilities, cannot 
exist if the decisionmakers are immune from public concerns as expressci i 
^through their elected representatives. A serious flaw of the collegial stmc= 
ture is an inability to fix responsibility due to the inherent diffusion of 
authority among relatively anonymous coequal membere* In addition, ap- 
pointment for fixed terms gives commissioners a degree of independence 
that may serve to protect them from improp>er influence but was not 
intended to allow them to become unresponsive. Insulated to a degree 
from Tx^th Congress and the President, these agencies have little support 
within government and hence lack one of the rnajor incentives which 
motivates effective performance. 

Without^ clear accountability for performance to either Congress or 
the President, it is not surprising that the agencies receive inadequate 
attention* Legislative and budget proposals seldom evoke active support 
outside the agencies and their problems receive relatively low priority. 

Replacing the commissions with single administrators would provide 
the opportunity for accountability and support which does not no’w exist. 
A single administrator, serving at the pleasure of the President and 



p>c:iisonall’y answerable to tbo Congress^ oould not avoid putblio e^pjosure 
and would be more responsive for tbat reason. Because his performance 
would directly reflect on the executive branchy the President would be 
more inclined to attempt to remedy agency shortcomings ’whether due 
to a laclc of legislative authority^ ineflFective administration^ or inadequate 
funding. Congress, too, could look to an identifiable persorx to whom it 
could delegate responsibilities and direct its oversight inquiries, 

A second p>ossible avenue of political control is that of improper influ- 
ence on agency decisions. The appearance that such pressures may exist 
is at least partially attributable to the appointment process. .At times, the 
selection of new appointees has been used to effect a geogpraphical, philo^ 
sophical, or special interest balance on a commission in addition to the 
partisan balance required by la’w. It has become commonplace to hear 
a commissioner referred to an "^Mndustry man^^ or a ‘^‘'consumer man^* 
or hear a vacancy labeled as a ‘^Western seat’^ or a ^^Sputhei^ seat.^^ This 
association encourages speculation as to the possibility of improf>er politi- 
cal influence. Indeed, a corninissioner ap^^inted under these circum- 
stances may himself feel that he represents a partieular constituency and 
may be subjected to untoward pressures for that reason. 

administrator might ’well be more irnmune from such pressures 
on his decisions than would a member of a collegial body. Individual 
resp>onsibility and public exposure "would afford him a broad and varied 
constituency which should serve as a protective shield against special 
intei^st pressures. Since he alone would be responsible for baJaneing all 
interests, the opposing tensions niight well cancel one another out. 

It has been contended that the bipartisan eomp^osidorx of commis^ 
no more than a bare majority of members from one political 
party— helps to immunise regulatory decisions from partisan considera- 
tions, insulate decisions from partisan attack, and lend an aura of fairness 
to such politically sensitive matters as the granting of substaittial eco- 
nomic rights and licenses.^'* There does not appear to be any 'w^ay of 
measuring the efficacy of bipartisan checks. But it is unlikely that they 
are as meaningful as the checks of public exposure and political ac- 
countability to ’which a single administrator ’would be subjected. 

Attracting and Retaining Able personnel 

GJ-ood organization does not automatically produce good results. Good 
men are also required. It is equally true that the effectiven^s of able 
**-dministrators can be seriously inrpeded by inadequate organizational 
®^*^^^^**^* believe that the talents of many good appointees have beeri 

%vasted in the past due to the inherent liriiitations of the collegial form. 
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Incdeedp talented e:?cecntives have t>een deterred from aocepting appoint- 
ments to coinrnissioris because of these structural deficiencies. 

Critics of the regulatory agencies have observed that some commis- 
sioners have not been well qualified for their taslc and that this short- 
coming is the principal cause of agency ineffectiveness^^® ^dCuch of the 
criticism is directed at appointees who lack fantiliarity with the regulated 
field at the time of appointment or at appointments made on various 
political grounds rather than merit. In our view^ managerial ability to 
resp>ond to the variety of challenges posed by the regulatory process, 
together with a structure that allows for such response, is as important 
as knowledge of the specific subject matter. 

]MCerely exhorting a President to make better appointments will not 
cure the problem. It will always be diflfi^cult to find well-qualified men 
with executive ability who are willing to serve on a body of coequals 
which has management responsibilities- This difl^culty is frequently 
ascribed to the frustration facing the vigorous administrator whose 
initiatives would be inapeded by coequals and to the absence of individual 
responsibility and recognition.^*^ 

Where the regulation of important economic and social interests is to 
be placed in the hands of appointed government officials, it is essential 
to create the kind of regulatory framew^ork which will attract men of 
administrative excellence and w^ithin which they can function effectively. 
Able administrators must be offered a challenge— -which usually is related 
to the magnitude of responsibility and the degree of discretionary author- 
ity. The commission form minimizes the challenge because it difftises 
responsibility and diminishes individual discretion^ 

The services of a talented administrator are difficult to secure w^hen 



he will have to share authority with others. The opportunity to serve as 
sole administrator of the regulatory agency would magnify the challenge 
which collegial administration subordinates. At the same time, the single 
administrator structure would tend to in^ are appointments based on 
merit rather than weighted by considerations of balance, whether indus- 
try, political, or geographic* If a President has only one position to fill 
as the head of a regulatory agency, the appointment will receive more 
careful consideration since the administrator will be responsible for all 
operations of the agency and his performance will reflect more directly 
on the President, ^^orcover, it would clearly be easier find one highly 
qualified executive than it is to find five, seven or eleven for a single 
agency. 

Replacement of commissions with single administrators would also 
have salutary effects at the staff level. Leaderahip by a strong adminis- 
trator could be expected to raise staff morale and improve performance 
that may lag because of the stress and confusion caused by reporting to 
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4i miiltimember commisaion. A sing^le administrator would also find it 
easier to replace less able staff without being impeded by long-standing 
comiTiission.er-staff alliaitces,^” 

ALTERIV^^ TIVES CONSIDERED 

arriving at our recommendation for a single administrator^ we 
considered and rejected several alterxtative structural reforms. 

Among the alternatives considered vv^cre : 

(i) R&dvtc:tt€>n of th^ rtztmb^T of aorj%mtssioTieTs on commis- 
sion, -Simply reducing the number of members of a collegial body would 

result in some improvement in agency performance- The fact that fewer 
persons would have to reach agreement on a specific point before a 
decision could be made w'ould^ in nrost cases^ conserve time and expense. 
Wc rejected this alternative because it clearly would not go far enough. 
The basic deficiencies we found are inherent in the collegial form itself, 
not in the number of commissioners. 

( ii ) Stotzitory ploccmont of oil odTninistTotioc ftcnctions in the choir— 

Tpzon emd limiting other coinmissiorters to retjiewiTtg coses ^ ^T*here have 

been attempts, as discussed previously, to effect this type of solution 
through various reorganisation plans and proposals.-® ’t ’hey have failed 
to achieve their intended purpose because as a practical matter the 
functions are inseparable. In view of the need for agreement fronx his 
fellow comimissi oners on policy matters, there appears to be no satis^ 
factory way to give the chairman undiluted authority to manage the 
agency* 

(iii) Statutory ploaement of oil odministrotioe ortd cose reoiezo func- 
tions in the choirmort ortd limitirtg other commissi otters to policy foTTnulo— 

tiott* This type of structure w^ould reserve to the agency executive and 

the collegial body those functions for which each is best suited. We 

how^ever, that overall management of operations, review^ of c?iLses, 
and policy formulation are so interrelated *^hat separating them Vv ould 
project an artificial cleavage which could result in conflict between 
^^isninistrator and board. This conflict cannot be resolved without placing 
responsibility for review' of agency performance in the hands of the 
board* Although the board w'ould be more remote than it now is, the 
arrangement would preserve much of the ambiguous responsibility of 
the existing commissions and vitiate accountability for that reason. 

(iv) CTeotion of a commission on commissions to ooersee selection 
of oppaintees. -This alternative assumes that the major cause of ineffec- 

tive regulation lies in the quality of commissioners. While we have found 
the attraction and retention of highly qualified personnel pos^s a 
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significant problem ^ for the regulatory agencies^j tfie inability of com- 
missions to p>erform satisfactorily results more from thieir organizational 
structure tfian from, defects in the recruitment process. Even if the best 
qualified person filled each position^ the collegial structure "would impede 
effective performance. 

(v) Est€zblisHrrL 0 Tit of tt oo7Ttm.ission to Tesoloe aos^s iizzjolzJiTtg ozj^r- 
IcLppirtg jtirisdiatioTx or cortflictbzg polici&s amozzg corzz77zissions^-~-'T\xlB, 
alternative would be an attempt to overcome the problenr of lack of 
coordination among agencies carrying out related activities. But the crea- 
tion of another layer of regulation would raise more problems than it 
solves in further fragxnenting accountability and responsibility for regu- 
latory performance- If it is unclear now who is responsible for decisions^ 
it would be even less clear with the creation of such a commission. Erob- 
lenxs stemining from conflicts in policy are reduced by limiting the en- 
tities involved in formulating policy, not adding to the number. This is 
one factor that led us to recommending consolidation of three transpor- 
tation regulatory agencies (see ch. 3). 

concluded that these alternatives would have tcn^ limited an effect 
on the underlying ii~iadequacies of present regulatory^ structure. While 
each might afford some degree of improvenaentj serious flaws would 
remain to handicap effective performance. 

CONTCLUSIOlSr 

Frustration surrounds the appointment of commissioner who cannot^ 
because of organizational barriers, exert needed leadership. Regulation by 
committee has proved both ineffective and unresponsive, Linritations 
of the collegial form have impeded the modernization of procedures to 
keep pace with changes in the regulated industries, trends in the economy, 
and the needs of the public. 

Eliminating the commission form is not, of course, a guai'antee of 
inaproven“Lent. There can be no assurance that a single admixiistrator 
may not be short-sighted or that he will not consistently w^ait for con- 
troversies to develop before deciding policy. Tlic form itself ^vvill not 
automatically produce an effective leader, but it does afford the oppor- 
tunity for leaderships 

The single administrator -would be more visible to all concerned and 
therefore more easily held accountable for agency perfornriance. 

The burden of responsibility "would be shouldered by one identifiable 
person. Agency policy and direction would more likely confoim to the 
interests of the public. Congress and the executive branch, and would 
result in a more expeditious and fair response to the regulated industries. 
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CHAPTER 2 

Review of 

Administrative 

Decisions 



PROPOSAL 

That administrati'v'e review procediires be streamlined by limiting 
the scope and the time devoted to them and that the jikdicial review 
function be transferred from existing Federal courts to a new Ad- 
ministrative Court. 

As the Nation moves toward the resolution of mounting economic, 
technological, and social problems that fall within the regulatory sphere, 
the burden upon administrators and the complexity of the administrative 
process will assume unprecedented proportions. Congress, when it ad- 
dresses basic concerns usually establishes broad national goals by directliig 
attention to the objective to be realized. Refining the congressional 
declaration and implementing objectives are in the main left to the 
expertise of administrative agencies. 

Increasingly, the administrative structure cannot effectively discharge 
its responsibilities without basic change in the administrative decision- 
making process. We believe that the agencies will have to develop 
mechanisms that are sensitive to, and capable of fairly balancing what 
often are competing needs. This is the thrust of such recent court decisions 
^ Scenic Hudson Preservatton Conference ’v, PPC^* Udall v. FPC,^ 
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A^edical Comynittee for Human Rights v. SEC * and A^oss v. as 

well as The National Environmental Policy Act of 19695" Executive 
Order 11514 for the Protection and Enhancement of Environmental 
Quality,’^ and agency guidelines promulgated by the Council on Environ- 
mental Quality.® For many agencies, these articulations of national policy 
have added a new and complex dimension to administrative decision- 
making,® 

The objective of the President, the Congress, and of the courts in 
expanding agency horizons was certainly not to delay any further the 
implementation of basic national goals. Yet, as the decisionmaking process 
is expanded by the addition of responsibilities with which the agencies 
have little experience, delay and uncertainty will follow unless the 
administrative mechanism is reformed to permit sound, sensitive, and 
expeditious response. 

As already discussed, a major contribution toward this end would flow 
from eliminating the collegial commission form and focusing responsi- 
bility in a single administrator. But that structural reform should be 
complemented by modifications in the process for deciding cases, both at 
the agency level and in subsequent judicial review. 

As presently constituted, agency decisionmaking has two principal 
stages. First, a hearing examiner ordinarily renders an initial decision 
following an often protracted adversary proceeding which is reflected in 
an extensive and complex record. Thereafter, it is usual procedure for 
the full comniission to review that decision.^ - But the commissions, though 
unable to examine in detail the hearing records, are not at ail reluctant 
to revise or reverse initial decisions, in effect making new policy case 
by case.'® If the administrative mechanism is to be better able to attract 
peraonnel of the highest competence and to respond expeditiously to its 
important tasks, increased emphasis should be centered on the initial 
hearing stage. Beyond that, internal review should be the exception and, 
where conducted, should be completed within a significantly abbreviated 
time span. Aloreove*', in view of the specialized character of regulatory 
processes and their increasing complexity, together with the mounting 
caseloads of the Federal courts which review agency determinations,'"^ 
we conclude that it would be desirable to establish a new mechanism for 
the review of agency decisions. Transfer of that function from the U.S. 
district and appellate courts to a specialized Administrative Court of the 
United States would assure more understanding and timely decisions and 
earlier implement atior i of new or changing policies. 



THE IMPLICAXIOlNfS OF INTERNAL 
AGENCY REVIEW 

If a.dmiriistra.tive agencies, and particularly regulatory coinmissions, 
are to discharge their legislative implementation responsibilities, they 
should rely less on the case-hy-case approa. to policy formulation and 
move increasingly in the direction of rulemaking, specially informal 
rulemaking, and other expeditious procedures. The disadvantages of the 
prevailing individual case approach are apparent. 

First, commissioners tend to view themselves as judges atop an ad- 
ministrative-judicial hierarchy,’^'* with principal responsibility to hear ap- 
peals from initial or recommended decisions of hearing examiners acting 
as finders of fact. They do not, however, accord the usual degree of 
appellate deference to findings and determinations of the trier of fact 
and indeed cannot so long as case-by-case review is the predominant 
vehicle for establishing agency policy. 

Second, this preoccupation with quasi-judicial activities has diverted 
attention and resources away from the more important responsibility of 
comprehensive and anticipatory policymaking. To the c xtent that policy 
is formulated in an adversary context, commissions must fit their policy 
declarations within the limiting confines of an, adversary record. This 
approach is a barrier to anticipating problems that should be addressed 
informally without need for, and long before, the culmination of pro- 
tracted proceedings. 

The result, of necessity, is piecemeal and often inconsistent or incom- 
plete expression of agency policy rather than the implementation of 
objectives in a comprehensive setting. Apart from the obvious delay in 
policy formulation and the accompanying case backlog, individual liti- 
gants incur costs which should more appropriately fall upon the public 
generally. Perhaps of greatest significance, hearing examiners as well as 
interested members of the public frequenfiy are unable to discern agency 
p>olicy and thus be guided in conforming their activities to that policy. 

Third, overjudicialization of the agency review process has a generally 
debilitating effect on the administrative mechanism. Proceedings before 
iieaiing examiners have become more complex as the scope of i^ues 
which must be considered has broadened.^® Rarely is it possible for a 
hearing examiner to try more than one or two cases simultaneously. Mc»t 
agencies have three or four examiners for each commissioner and it is be- 
coming commonplace for most decisions to be the subject of adminis- 
trative appeal. 

Consequently, a commission may have before it for resolution at any 
one time a dozen or more complex proceedings, each the subject of pro- 
tracted hearings.^® Obviously, it cannot be expected that every commis- 




sioner, indeed that any commissioner, ■will be able to undertake an inde 
pendent and full review of the more extensive records. Nor should they 
in view of the delays that would result. To meet this dilemma, most com- 
ixussions have established specialized opinion- writing sections comprised 
of middle-level staff who review the record and write a draft of the “com- 
mission opinion.” To a great extent, they define the limits of the com- 
mission’s sensitivity and its ability to exercise judgment in many cases. 
Former CAB Member Louis Hector, commenting on this procedure, has 
noted that : 

In the CAB and other regulatory agencies, the members of the agency 
merely vote on the outcome of a case and the opinion justifying the 
outcome is written by a professional staff, Mlembers of these opinion- 
writing staffs explain that they consciously avoid statements of general 
principle as much as possible in the opinions they write, because they 
must be able to w^rite an opinion justifying an opposite conclusion the 
next day, and hence must not be hampered by prior statements of 
general principles.’® 

As a result, the review function shifts from the commission to a staff 
group. This in tu^ relegates the hearing examiner to a subordinate role, 
which can have detrimental consequences. Hearing examiners may be- 
come demoralized and view their function as one of limited utility an 
attitude that can encourage appeals, including a multiplicity of interlocu- 
tory appeals, which serve to further prevent a commission from directing 
attention to more important, comprehensive policysetting. 



LIMIXED INXERNAL REVIEW 

If these serious deficiencies are to be overcome, it will be necessary to 
place a greater share of the responsibility for individual case detennina- 
tions on the hearing examiners, leaving the administrator relatively free 
to concentrate on more appropriate means of formulating broad policy. 

We propose tbac instead of engaging in the systematic review of initial 
decisions, administrators review, on their own motion, selected cases 
primarily for consistency with agency policy. ^loreover, while the admin- 
istrator should be able to modify or remand an examiner s decision, he 
should be required to act within 30 days of the date of the examiner s 
decision, stating in full the reasons on which his action is based. Where 
it becomes necessary for the administrator to remand a case, every effort 
should be made to assure that a final agency determination is not delayed 
unnecessarily. Fixing a time certain within which the agency decision 
would become final^ — -not to exceed, for instance, 30 or 4>5 days- -would 
promote expeditious treatment. That decision would then be subject 
to judicial review. 





We are persuaded that limiting internal review in this way would re- 
vitalize the agency process. Administrators could concentrate on the 
enunciation of broad agency policy and guidelines. W^ith clear policy 
directions, hearing examiners would be better able to apply agency policy 
to the facts at hand in more proceeding than is generally true now. 
Their initial and recommended decisions should become the final agency 
determination. In effect, hearing examinera would enjoy the status of 
administrative judicial officera. W^ith added stature, it should be easier 
to attract and retain highly qualified persons to these positions. 

JUDICIAL REVIEW 

W^e have suggested reform of the internal administrative process so 
as to promote expeditious and consistent decisions and to fix responsi- 
bility and accountability. It is our view that these objectives catinot be 
realized fully if reform is strictly limited to administrative structures and 
procedures. To do so would ignore the influence of the judicial mecha- 
nism that has been superimposed on the administrative process. 

W^ith the exception of ICG determinations which are reviewed by a 
three- judge Federal district court,-® administrative decisions with which 
we are here concerned are subject to review in the U.S. Courts of Ap- 
peals,^ Traditionally, reviewing courts have recognized the limitations 
placed on the review function.®^ The ultimate objective of judicial over- 
sight is more to insure the appropriateness of the administrative proce- 
dures than the wisdom of a particular administrative decision. The courts 
historiGally have recognized that their function is at an end when they 
are satisfied that the administrative agency, in proceedings before it, 
properly defined the issues, developed a complete record, and fairly re- 
solved the i^ue in light of that record.®® 

Rarely, however are administrative findings the predicate for but 
a single decision. Rarely do administrative decisions have value as prec= 
edent for future decisions. 

Rarely is the administrative choice simply to r^pond either in the 
affirmative or the negative. Between those extremes will lie a range of 
reasonableness and it is generally within that shaded area that the m<^t 
appropriate policy solution is reached. Although often characterized as 
quasi-judicial,®® the administrative decision is more analogous to the 
legislative proce^, making it impOMible and inappropriate, in most cases, 
to attempt to apply a litmus-like test of correctness. Usually the thrust 
of administrative decisionmaking is to select the solution which, under 
the circumstances and in light of the policy objective to be realized, is 
the mOTt correct or has the least adverse implications. For example, in 
a rate proceeding, the applicant for an increase may contend for an 
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8^2 percent rate of return; consumer interest may press for 6 J /2 percent. 
The answer often lies somewhere in between. Who better than the expert 
agency can say whether it is 7^4 percent, 7ys percent, or 7^ percent? 

The discharge of this quasi-legislative function can be impeded by 
undue deference to judicialization. Resolution of policy matters requires 
a type of flexibility that is unknown in our traditional common law 
judicial setting. Administrative agencies were established for the very 
purpose of placing technical expertise in a single forum and channeling 
to it problems which require that expertise for resolution. The judiciary, 
by design, dora not share this characteristic with administrative agencies. 
Thus it is appropriate to apply considerably more stringent evidentiary 
rules in judicial than in administrative proceedings because caie must 
be taken to protect jurors from matters which have not been subjected 
to the rigors of cross-examination and expert opinion.^* Administrative 
agencies, however, enjoy a degree of technical competence in their areas 
of expertise which permits them to receive and evaluate submissions that 
have not been subjected to protective common law procedures. Indeed, 
such regulatory objectives as encouraging the broadest possible public 
participation and the expeditious resolution of issues can seriously be 
frustrated if agencies are overly concerned with rigorous judicial pro- 
cedures and attitudes. So long as the common law judiciary serves as 
the- primary vehicle for review of agency determinations, this deferential 
tendency can be expected to peraist. 

Under present appellate procedure, coinmon law courts are called 
upon to review expert administrative judgments. In this, they act in 
marked contrast to their traditional role in proceedings which are initially 
and exclusively presented to the judiciary for resolution. That cflFort is 
less one of discerning the better of several possible resolutions than of 
determining right and wrong, culpability or not, liability or not. 

In the administrative context, it is the regulatory agency and not the 
court which bears responsibility for the substantive decision. It is the 
expert agency that is to have ultimate public accountability for that 
decisior. The courts, by and large, have recognized this. While it is not 
uncommon for them to set aside administrative decisions, they generally 
refrain from specifying the most appropriate means of achieving policy 
objectives. Judicial displeasure with an administrative determination 
will invariably be coupled with a remand, mandating the agency to 
rethink the problem free of any error that may have been cited. Ordi- 
narily those errors relate not to the exercise of judgment but to procedural 
questions analogous to those regularly faced by the courts in discharging 
their common law function. Hence, consistent with the review provisions 
of section 10(c) of the Administrative Procedure Act,®® courts have set 
aside determinations where the agency did not permit third-party inter- 
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ventions,"^ failed to develop a full record,"’ or improperly shifted a burden 
of proof."® 

Tl>js is how it should be if ultimate responsibility is to rest with persons 
who can be held accountable for their judgments. Accountability and 
fairness, however, include not only arriving at a coriect disposition, but 
its timely implementation. Indeed, where the effort is to r^pond to 
dynamic economic and social problems, the timing of the response often 
is of critical significance. 

The Administrative Court 

Streamlining the administrative structure will facilitate timely imple- 
mentation of policy decisions. But it must be recognized that the demands 
on the present judicial superatructure increasingly threaten to nullify 
economies to be realized through structural reform. 

Moreover, just as the pressures imposed on administrators have inten- 
sified, the burden on the courts has become more pressing. Never before 
have courts been asked to assume a heavier workload ; never before 
have the pressures for timely judicial decision been greater. In 1957 
there were less than 4,0uC proceedings commenced in the U.S. Courts 
*^f Appeals while in 1969 more than 10,000 appeals were commenced; 
and between fiscal years 1966 and 1969 alone, the appellate workload 
increased 4-2.7 percent.®® While the number of administrative agency 
appeals increased slightly between 1955 and 1969, <-riminaI and quasi- 
criminal appellate matters increased approximately 4^ tim^. Similarly, 
m the Federal district courts where three- judge panels— normally con- 
sisting of two district judges and one appellate court judge— —review 
fCG detcrTninations, between 1968 and 1969 there was an 8 percent 
increase in the civil caseload and a 9.3 percent increase on the criminal 
side.=° 

This presents a significant dilemma. In view of the fact that to date 
the size of the judiciary has not been expanded to keep pace with the 
increasing caseload,®^ the question of priorities inevitably arises. In 
criminal proceedings, the right of both the individual and society to 
timely judicial resolution must be recognized and respected. Expeditious 
disposition of civil wrongs is also called for. In our judgment, these types 
of proceedings, which lie entirely within the province of the judiciary, 
should be acknowledged to be its priority assignment. 

At the same time, the essence of administrative process is expeditious 
delineation and implementation of public policy. Where that proce^ 
requires a significant alteration of economic or social policy, unneces- 
sary delay in implementation cannot be toleravcd if the public interest 
is to be served. If an agency has erred, it should be advised accordingly 
at the earliest possible time so that it properly can focus its attention and 
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expertise to the problem at hand. Conversely, where the agency response 
was a permissible one, all clouds of illegality should be removed as soon 
as possible so that the public and the industry can adjust their behavior 
as called for. 

The present judicial review mechanism cannot, in view of all the com- 
peting pressures it faces, serve this need effectively. 

We have concluded that the existing Federal courts should be free 
to concentrate on those priority areas in which only they can exercise 
ultimate decisionmaking responsibility and that a new mechanism should 
be created to respond to the unique problems presented by the adminis- 
trative review process. We recommend that an Administrative Court be 
established and charged with the review of decisions of the transporta- 
tion, securities, and power agencies.®® 

A single Administrative Court, with review authority over several agen- 
cies, would also permit the development of a uniform body of substantive 
administrative law. Moreover, while subject matter differs from agency 
to agency, there is litffe justification for major differences in procedures.®® 
The rules of standing should be comparable as well as the privileges of 
crcMs-examination, production of documents, freedom of information, 
and other procedural guarantees. Inasmuch as a unified body of proce- 
dures would simplify the process and thereby encourage public participa- 
tion, a single review court would assist in realizing that objective by 
assuring that procedural advances of one agency arc adopted by the 
others. 

In arriving at this recommendation, we considered the alternative 
that the collegial commission be retained in the form of a quasi-judicial 
tribunal solely to execute a review function. That is, the chairman would 
be given sole authority with regard to agency administration but decisions 
of hearing examincra would be reviewed by the full commission. W^e re- 
jected th is alternative because of the danger that the full commission, 
however precise and limited its scope of activities, would have a tend- 
ency to usurp the policy function vested with the chairman, thus con- 
tinuing m^t of the serious deficiencies of the existing admi ni strative 
structure. 

Siniilarly, we rejected creating a separate administrative court for each 
agency. To so limit a court’s scope would seriously diminish its attractive- 
ness to the most qualified candidates for judgeships, would encourage an 
overassociation with the agency being reviewed, and might well lead to a 
usurpation of the agency’s policy responsibilities. It would also preclude 
development of integrated administrative procedures as well as uniform 
application of procedural advances. The approach would create three 
courts-^riiere the discernible benefit to be derived is not greater than 
would obtain if one court were created. 
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Finally, we rejected the suggestion that a separate adnanistrative court 
be established in each of several geographic areas. Any such division 
would perpetuate disparity of judicial interpretation and complicate the 
development of uniform procedures and review standards. This result is 
not uncommon today, with review in 1 1 regional Courts of Appeals. 

It does not follow, however, that the Administrative Court should 
have a fixed venue. While it appears advantageous to ^ve the court a 
nationwide jurisdictional scope, the court should be easily accessible to 
persons throughout the country. In 1966, Congress recognized that it 
would be a hardship to require that challenges to administradve action 
be initiated only in Washington, D.C. It responded by amending the 
venue provision to allow the filing of review proceedings in each of the 
1 1 Courts of Appeals.^* 

In order not to inhibit access, we recommend that the Administrative 
Court develop procedures for assuring its periodic presence at locations 
across the country. In view of the novel nature of the court s structure, we 
believe that it would be best for it to experiment with alternative ways of 
meeting this objective. It may be wise to consider the possibility that the 
entire court ride circuit, that segments of the court sit pemanently in 
several strategic locations, or any of several other alternatives.®® 

The Administrative Court should consist of judges appointed by the 
President, with the advice and consent of the Senate, to serve Lerms of 
sufficient duration as to attract men of quality. At the outset, we expect 
that as many as 15 judges would be needed, and suggest terms of 15 
years. One judge should be designated by the Preadent as Chief Judge, 
responsible for court organization, case assignments, and general super 
vision. Judges should participate in cases on a rotational basis, rather than 
be divided into subject matter panels. 



CONCLUSION 

The systematic and protracted review of initial agency decisions by the 
commissions interferes with agency administration. Limiting the review 
function and focusing its direction toward assuring policy consistency 
within the agency can be expected to free the administrator for the pur- 
pose of articulating policy through rulemaking and informal policy state- 
mente and guidelines. This would provide a clear sense of agency direc- 
tion and spare persons dealing with the agency from costly and duplicate 
adjudications. 

The agencies would continue to carry on investigations, conduct sur- 
veys, grant franchises and licenses, set rates, determine adequacy of 
service, review accounting practices, act upon extensions and discontinu- 
ances, weigh environmental considerations, hold hearings and confer- 
ences, and make decisions in all these areas. 
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An Administrative Court with appellate jurisdiction over agency deter- 
minations in the areas of transportation, power, and securities regulation 
should enhance the effectivencas of regulation. Its decisions would reflect 
an expertise ideally suited to review of administrative procedures and 
concerns. In addition, the transfer of regulatory cases in these areas to 
the proposed Administrative Court would ease the burden on other Fed- 
eral appellate courts, allowing them to concentrate on matters of first 
priority* 
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even treated as persuasive. There is often no mention of the examiner’s decision or 
discussion of his specific mistakes or errors in the argument to the Board * * ** 

“Having taken over decision of a case, the members of the Board do the best they 
can, but there is no real chance for a review of the record. Gases are decided on the 
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105, 108, * 

30. Id. at 1 16, 126. 
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app. 2-A, 2-B) The Tax Court and the Court of Customs and Patent Appeals are 
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jurisdiction from which appeal is to the respective Courts of Appeals and then to 
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33- See Administrative Procedure Act 7, 5 U.S.C. 556 (supp. IV, 1965-68); 

J. Macy, Jr., “The APA and the Hearing ExaminBr: Products of a Viable Political 
Society," 27 Fed. B. J. 351,386 (1967). 
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Washington, D.C. Last year the judges traveled to almost 100 cities throughout the 
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Part III 









CHAPTER 3 

T r anspor tation. 



PROPOSAL 

That the Interstate Commerce Commission, the Civil Aeronautics 
Board, and the Federal Maritime Commission be abolished and their 
regulatory responsibilities combined within a new transportation reg- 
ulatory agency headed by a single administrator. That promotional 
functions of these agencies, including the suhsidy-granting authority of 
the CAB, be transferred to the Department of Transportation. 

It has become increasingly clear in recent years that the existing * egu- 
latory commi^ion& have not contributed sufficiently to the solution Oa 
problems faced by the transportation industry and the shipping and 
traveling public it serves. There are those who suggest, with some merit, 
that the regulatory agencies may have impeded the growth of a balanced 
system and a profitable industry to serve the Nation’s transportation 
requirements.*^ 

The ICG, the CAB, and the FMG exhibit, in vary degrees, the defi- 
ciencies of collegial administration which indicate that fundamental 
reorganization needs to be undertaTten before any significant improve 
ment is realized in the effectiveness of these agencies. In this chapter, 
we discuss the form that reorganization should take- the replacement 
of commissions by single administrators for transportation regulation and 
the merger of all transportation regulation in one agency. 

Each of the transportation commissions has for tne most part: (i) 

concentrated its efforts on a case-by-case approach to regulation, Icad- 
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ing to a large case backlog and^ for the industries and public involved, 
long and costly delays in deciding cases (see app. 3— A) ; (ii) failed to 
coordinate policy effectively among themselves and with other Govetn- 
ment agencies; ® (hi) operated with inadequate support and personnel 
necessary to keep pace with the rapid growth of the transportation indus- 
tries (see app, 3— B) ; and (iv) provided inadequate opportunities to 
attract and retain highly qualified administrators and staff,® 

A FRAMEWORK FOR EFFECTIVE ADMINISTRATION 

For the reasons stated at greater length in chapters i and 2, placing a 
single transportation administrator in place of the existing commissions, 
limiting review of proceeding within the agency, and providing for expert 
review in an Administrative Court would remedy many of th^e 
deficiencies. 

The complexities of today’s transportation industry require forward- 
looking regulation and long-range planning not usually attained by col- 
legial bodies devoted to extended adjudication of individual cases. Refer- 
ring to the cab’s difficulties. Chairman Sccor Browne lias described the 
problem presented by commission case-by-case adjudication : 

I don’t blame this on my colleagues so much as I blame it on a regula- 
tory atmosphere which is based on reaction rather than action. I don’t 
know about the ICC or the FMC but at the Civil Aeronautics Board, 
react 5 we don t act. We wait until somebody comes before us with a 
question or a problem and then we try to respond to it. 

This simply means that it is very difficult for the Civil Aeronautics 
Board or, I would think, any other transportation or other regulatory 
agency, to have effective policy. Policy that looks back, policy that is 
based on history, policy that waits for people to ask the question, it 
seems to me^ cannot be very constructive** 

In our vieWj plural administration is a primary cause of this passive 
profile. The ICG consists of 1 1 commissionere ® appointed by the Presi- 
dent, with the approval of the Senate, for staggered 7-year terms. The 
CAB and FMC each have five commissioners appointed by the Pre ident, 
with the approval of the Senate, for 6- and 5-year staggered terms 
respectively. 

A single administi ator would provide the active leadetship needed by 

^®8^l3'tory agencies to aid in solving the problems confronting the 
Nation s transportation system today. The single administrator could 
also simplify policy coordination with other government agencies, such as 
the Department of Transportation, whose programs also have a major 
impact on transportation. Under the existing structure of regulation, 
attention to interagency coordination is made difficult by the absence of 
a single structure to provide for central consideration of the intereste of 



all modes and by a court-like environment which slows agency d> nsion- 
making. Without coordination of regulatory policy, regulatory actions 
can distort national priorities established by Federal, State, and local 

‘■■ansportation. In 1968, these expenditures approached 

^ly biUion, an incrcas ,2 of over 63 percent since 1960 (see app. 3-C) . 
Moreover, government programs for environmental protection, energy 
allocation, community development, and capital financing, each having 
fh transportation but administered by agencies other than 

the ICC, GAB, and FMC, would benefit from the coordinated regulatory 

In addition, if regulation is to be constructive and timely in respond- 
ing to the negds of the public and the regulated industries, anticipatory 
planning and positiN^e action should be the rule. Instead, case-by-case 

adjudication has diverted the focus of the commissions, as reflected in 
workload trends. 

P total caseload has increased in 4 years from 7,677 to 

’ table 1 ) . Average time for completion of ICG pro- 

ccedings cases in fiscal 1970 was over two-thirds of a year, and has ex- 
ceeded that in pnor years. The formal backlog was 5,332 such cases and 
trend for the last 5 years shows no signs of decrease (see app 3-A ) 
Over the years, ICC examinci^ have spent more and more hours in the 
heanng and initial report stages of each case (see app. 3-D, table 3) yet 
the number of hearing examiners and attorney-advisors who write initial 

reports for the ICC has decreased even as formal applications have grown 
(see app, 3— E ) . - 

"P 22.1 percent in 1970 compared with 
x965, whde the personnel level remained relatively constant during the 
same period (see app. 3-F, table 2). The FMC had twice as many 
docketed cases m 1970 as in 1965 (see app. 3-F, table 3), yet there has 
been a 5.8 percent decline in FMC peraonnel in the last 5 years. Thus 
overjudiciahzation has contributed to the generally increasing workloads 

confronting the transportation agencies. 

° Posal set forth in detail in chapter 2, agency cases would 

qn " heard by an examiner. The single administrator would have 

h to review an exammeris finding. The scope of review would 

^ at the administratoria discretion, but because of the limitations of time 
his review would largely reflect his judgment on the consistency of the 
ecision with agency policy. Final determinations by the transportation 
bv a th subject to review, upon request of any aggrieved party, 

^y ^ ree-judp panel of the Adminstrative Court. Appeals could then 

r Court. This procedure should provide the 

pp rtunity for increased planning, policymaking, and preventive action, 



o 

ERJC 






and lessen the time spent by the administrator and the agency in casc- 
by-case adjudication. 

While elimination of the collegial form in each of the separate trans- 
portation agencies would substantially improve the regulatory capacity 
of those agencies, it would not correct the deficiencies inherent in regula- 
tion by separate agencies of transportation modes which are increasingly 
interdependent. Nor would it resolve the conflicts which follow from the 
combination of regulation and promotion in the CAB and, to a lesser 
extent, in the ICC. 

To accomplish these purposes, we recommend abolishing the ICG, 
CAB, and FA^C, consolidating their regulatory functions in a single 
transportation regulation agency, and relieving the new agency of promo- 
tional responsibilities. 

UNIFIED REGULATION — ^A SINGLE TRANSPORTA- 
TION AGENCY 

The report to President Eisenhower by the Presidential Advisory 
Gommitee on Transport Policy and Organization succinctlv expressed 
the continuing demands of this Nation upon its transportatioii system : 

No economy that is based fundamentally on mass production and 
distribution of products throughout a continental market can continue 
to prosper without a transportation system that is dynamic, efficient, 
and capable of delivering goods and people with safety, expedition, 
with a high degree of dependability, and at the lower cost in the 
expenditure of manpower and other scarce resources.® 

Over the years, observers of transportation regulation have concluded 
three .separate and distinct commissions for transportation regula- 
tion do not constitute an appropriate structure for achieving these objec- 
tives, nor for dealing with an increasingly complex transportation system 
and, in some cases, a financially troubled industry. While the ICC prin- 
cipally regulates traffic carried by rail, bus, truck, barge, and domestic 
water carrier, and the CAB and FMC regulate international and domes- 
tic traffic carried by air and deep-water carriers respectively, decisions of 
each have an impact upon all transportation modes. 

The structural separation of regulation frustrates attempts to achieve 
rational coordiriation and l esourcc allocation among the modes as seg- 
ments of a total transportation, system. Half steps taken over the years 
to emphasize the total system rather than the separate modal orientations 
of three agencies have only perpetuated the defective structures. Such 
homage to existing institutions and reliance on stopgap measures are 

self-defeating. As the Doyle report stated in 1961 : 



There is nothing sacred about any organizational structure despite the 
length of time it has been in effect or the inertial resistance usually 
evoked when change is suggested * * * Jt should be adaptable to 
changing situations and should facilitate performance of the various 
futictions for which it is designed. Since coordination of diverse activi- 
ties is the most difficult of all management functions, organization 
should be deliberately planned to facilitate this function. Just as we 
should never advocate change for its own sake we should not maintain 
the status quo because we are too indolent or because we quail before 
the complexity of the task. We must remember that although the 
perfect organization cannot, of itself, insure coordination, a faulty orga- 
nization can virtually assure failure to cor.rdinate,® 

The needs of the Nation for a coordinated transportation system inust 
take precedence over parochi^ and modal concerns if the transportation 
industries are to meet the challenges of accelerating growth, the inter- 
dependence of modes, and changing technology. 

Regulation plays an important and necessary role in helping to meet 
these chaUengcs. But it will be difficult to discharge the role so long as 
the Government's own house fails to recognize in practice that these 
challenges can only be met effectively by coming to grips with the 
underlying interdependence of all modes. Former CAB member Louis 
Hector noted the need for a coordinated regulatory response upon his 
departure from that agency in 1959: 

The GAB in recent years has been busily engaged in certificating 
subsidized local air service into the smaller cities of the country as the 
railroads reduce or terminate passenger service to those towns. The 
Board has done this on the general theory that the Board’s job is to 
promote air travel, and that as the railroads pull out the airlines 
should move in and take up the slack. The ICC has permitted the 
railroads to reduce or eliminate passenger service because they have 
been losing so much money on it. But the airlines also lose money 
when they take over local passenger service in small towns. The only 
difference is that the Federal Government makes up ffie loss to the air- 
lines in the form of subsidy. Whether this takeover of nonsubsidized 
losing railroad passenger service by subsidized losing air service is in 
accord with sound 'national transportation policy or with the broader 
national interest is not a subject for discussion here. The point here is 
that there is today no machinery for determining such a question 
since there is no coordination between the ICC and the CAB on this 
matter, nor does either agency receive any coordinated guidance from 
the executive branch,® 

W^ha,t was the case 10 yeare ago is even more so today. Adarket and 
economic relationships of the transportation modes now make all the 
more relevant a regulatory structure which integrates policy for all modes. 
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The Department of Transportation v/as established with something of 
this rationale in mind. Proponents of the Department of Transportation 
Act of 1966 were clear in stating that the fragmentation of Federal 
efforts was no longer justified in light of interrelationships among the 
elements of the transportation system.^® Senator Warren Afagnuson, 
recognizing the impact of fragmentation on other facets of national 
policy, stated at the time: “We must avoid interjection of arguments 
between contending transportation modes into the planning for the 
conservation, development, and utilization of our water and land re- 
sources, Recently, some authorities have argued that if consolidation 
of programs to promote transportation can be supported on the basis 
of the interrelationship of those programs, the same rationale supports 
consolidation of the regulation of the industries aided.“ Clearly, the task 
of coordinating promotional and regulatory policy can be made sub- 
stantially less difficult when two rather than four agencies are involved 
and two rather than a majority of 22 policymakera must reach agreement. 

Finally, were we to have no regulation at this point in time and wished 
to beg, n, it is unlikely that we would design three agencies based primarily 
on the medium of transport with the mandates of the existing commis- 
sions to regulate transportation. Other alternatives might be- eight 
agencies=recognizing that each regulated mode had some distinguishing 
characteristics; or two agencies- — ■distinguishing between domestic and 
foreign, commerce, or between passenger and freight commerce, or be- 
tween pa^enger and freight traffic. We rejected those alternatives be- 
cause of their fragmented pcrapcctive which fa i ls to recognize that trans- 
portation regulation is interlocked into a si ng le system. 



Evolution of Fragmented Regulation 

Regulation of transportation by three separate agencies evolved 
largely out of congr^ion^ responses to periodic demands of the public 
and industry, coupled with the belief that divided agency r^ponsibilities 
corresponded to si^ificant differences in the transportation modes,^® 



Jurisdiction of the ICC 

In ffie latter part of the 19th century, anticompetitive conduct of the 
railroads was injuring local industries and agriculture. Tfie Senate's 
Gollum Committee Report ( 1 886 ) , describing rebate and other dis- 
cnminatory practices, led to enactment of part I of the Interstate 
Commerce Act and to the creation of the Interatate Commerce Com- 
mission in 1887, 

Through the years, reacting to specific demands for additional reg- 
ulation, Congress confcired a patchwork of jurisdiction upon the ICC. 
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Today, ICC approval must be obtained for entry gmd development of 
freight or passenger service by railroads, for discontinuance of services, 
for pooling of traffic, service, or earnings, and for combinations, con- 
solidations, and mergers of railroads. 

The Interatate Commerce Act requires that the railroads file tariffs 
setting forth just and reasonable rat^ and prohibits unreasonable dis- 
crimination among shippers. Amendments to the act give the ICO min- 
imum rate control and responsibility for regulating competition among 
the modes within its jiirisdiction,^® In addition, the ICG may permit 
carriers to form price-fixing conferences. After approval of the under- 
lying agreement, activities duly undertaken in connection with such 
conferences are exempt from the antitrust laws. 

In 1906, the Commission’s initial jurisdiction was extended to include 
expr^s freight companies, pipelines (except water and gas) , and sleeping 
car companies.^® Regulation of these entities is similar to that over rail- 
roads, except that the ICC has no power over entry or vertical ownership 
of such companies. 

With the parage of the Motor Carrier Act of 1933, now part II of 
the Interstate Commerce Act,” Congress brought interstate motor car- 
riers within ICG jurisdiction. Private carriage and agricultural trucking 
were specifically exempted.^® The ICC was empowered to regulate entry 
of common carriers and contract carriers, to establLsh just and reasonable 
rates, to prohibit rate discriminations, to require filing of tariffs, and to 
review rate-fixing agreements, consolidations, mergers, and securities 
issues of motor carriers. 

Under the 1940 Transportation Act, now part III of the Interstate 
Commerce Act,^® Congress placed certain coastal, intcrcoastal, and inland 
water carriers under ICO juriscliction. The regulatory sclieme for water 
carriers Is substantially the same as that for motor carriers, except that 
there is no control over their securities. 

In 1942, part IV of the Interstate Commerce Act brought freight 
forwardeis— -basically common earners withou t actual transport cap- 
ability— witliin ICC jurisdiction. Freight forwarders provide a valuable 
service for small shippeis in that they combine small-lot shipments into 
carload lots eligible for lower rates and make arrangements with operat- 
ing common carriers for moving such cargos. Rate and entry regulation 
of freight for wardeis is similar to that under c le Motor Carrier Act. 

Thus, expansion of ICG authority lias largely paralleled the develop- 
ment of the regulated surface transportation industries. The ICC bears 
responsibility for assuring a l efficient surface trar*sportation syston which 
gives equal treatment to similarly situated shippers using ICG-regulated 
carriera. 
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Jurisdiction of the CA.B 

Congress in 1938 passed the Civil Aviation Act establishing the CAB 
to promote and develop civil aviationj as well as to regulate certain 
operations and maintain safety standards in that industry. Notable 
among the CAB"s promotional functions was the authority to subsidize 
certain air carriers to carry mail and maintain service required for com- 
merce and the national defend. 

The market oveilaps among all transportation modes were not a com- 
pelling consideration then, nor could the great strides in civil aviation 
of the last two decades be foreseen. Moreover, when CAB jurisdiction 
was redefined by the Federal Aviation Act of 1958,®® the developing 
interrelationship of air transportation with surface modes was not fully 
appreciated. 

The CAB regulatra both interstate air transportation and air transport 
bettveen the XJnited States and foreign countries. It may approve just 
and reasonable rates, certify carriera, require filing of tariffs, review con- 
solidations, mergers, and interlocks, and prevent unfair competitive prac- 
tices among air carriers or ticket agents. 

Jurisdiction of the FMC 

Under the shipping Act of 1916,=® Congress gave the Shipping Boai d— 
from which the FMG evolved in 1961— “—power to regulate waterborne 
foreign and domestic offshore carriers. The Alexander report in 1914 
had recognized that the American Merchant Marine could not survive 
the competition and practices of foreign carriers, and that American for- 
ei^i commerce would be impaired by elimination of weaker competitors 
3-n.d the price instability attending rate wajra. To provide protection from 
and scrutiny over monopolistic practices of oceangoing cartels. Congress 
pa^ed the Shipping Act to require filing of tariffs, prohibit discrimina- 
tion, regulate rate's and practices in domestic offshore commerce, and 
prevent rates either so unrea^onabiy high or low as to be detrimental to 
the foreign commerce of the United States. 

The F^4C today may approve, under specified statutory standards, 
exclusive patronage (dual rate) contracts between shipping conferences 
mid shippera,®® and exempt other ^rcements from the antitrust laws. 
The agency can also apply to the Secretary of Commerce to bar foreign 
cairiers which have combined to perfonm practices forbidden by U.S. 
laws and make recommendations to the Pr^Mdent regarding actions of 
foreign govemmente which unfairly discriminate against American 
carriera.=® 
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Th^ Effects of Separate Regulation of the Modes 

TThe consolida,tion. of regula.tiori will help resolve two ceutra.1 conflicts 
between separate regulation, of the transportation modes and the inter- 
related nature of transportation. Existing regulatory structure, because of 
its fragmented character and procedures, cannot develop broadly ap- 
plicable policies to accommodate the interrelationships among the various 
modes. Specifically, that structure-— 

• Cannot provide a constructive framework for competition among, 
and economic growtih of the various transportation modes, and 

• Prevents realization of the benefits of intcrniodal business procedures 
and technologies. 

XJ ncoovdinated Response to iJotnpetition 

Shifting competition among the mode j. —Since enactment of the Inter- 
state Commerce Act in 1887, the impact of developments in in.term.odal 
competition has been profound."' Although competition between trucks, 
railroads, and domestic water carriers han long existed, extensive competi- 
tion among buses, ra.ilroads, and, airlinus developed only after the Second 
World War. Airfreight transport- — ^which has not yet felt the impact of 
the jumbo jet-— increasingly affects traffic in high-value commodities 
traditionally carried by oceangoing vessel operatore and domestic Ctirricrs. 

There has been a dramatic shift in the amount of intei; city pa^engcr 
traffic from, rails to airplanes and buses in the last 25 yeara (see app. 
3— G) . Shifts in terms of billions of passenger-miles have correspondingly 
been reflected in revenue changes (see app. 3— H). For example, inter- 
city passenger revenues of cla^ I railroads decreased in the years 1957—68 
from $619.2 to $291 million- while revenues of major buslines grew 50 
percent and scheduled domestic airline revenues increased about 275 
percent.^® 

Freight patterns, too, have altered significantly (sec app. 3—1). In 
1940, railroads accounted for 61.3 percent of all ton-miles of intercity 
freight traffic; by 1968 their share had dropped to 41.2 percent. Truck 
traffic in the same period increased from 10 to 21.5 percent. Although 
airfreight is miniscule in terms of the Nation’s total traffic, its share has 
shown a decided upward trend. The availability of large cargo-carrying 
aircraft will, it is expected, accelerate the growth of airfreights share.*" 

Effect of separate regulation on competition.— IGG’s jurisdiction 
now covers about 99 percent of all regulated domestic freight traffic and 
about 31 percent of regulated passenger transportation (see app. 3— J). 
But these data mask the underlying competitive struggle between the 
modes. ^4 ore and more, each mode competes for some of the traffic car- 
ried by others, and one of the bases for this competition is the extent 
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to which intermodal movements can be efficiently accomplished. That 
competition is affected by the regulatory decisions of three separate agen- 
cies. Jurisdictional disputes among the agencies and actions taken by one 
without adequate consideration of effects on other regulated modes have 
impeded healthy economic competition and distorted resource alloca- 
tions, sometimes in favor of less efficient modes.®® 

An efficient transportation network depends upon establishing rate 
relationships among carriers to assure the allocation of traffic to those 
modes with superior economic and technological characteristics. Regula- 
tion should channel resources to those modw and earners which offer 
the greatest economies and quality of service to the shipper and 
passenger,®^ 

But because of separate regulatory approacheSj each mode now gen- 
erally enjoys a special preference, without sufficient consideration of the 
effect of isolated, single-mode decisions upon competing carriere. In rate 
proceedings, for example, the various modes resist competitive encroach- 
ments on their traffic, even as to -unprofitable or marginally profitable 
traffic they cannot economically handle.®® There is a recurring failure to 
establish rates and other market conditions which would increase the 
probability that traffic would flow to the mode best suited to prov'ide mod- 
ern services at the lowest reasonable cost, 

Xhese narrowly conceived responses by the separate agencies often 
take the form of cress-subsidies, promotional rates, and route-strengthen- 
ing programs, which promote the interest of a particular regulated mode 
or of a regulated mode over an unregulated mode. As a result, the prob- 
ability exists that indirect charges may be levied upon consumers or sliip- 
pera by higher rates in markets where the favored industry has no effective 
competition, while marginal rates impair competition in other mar- 
kets,®® This is precisely what regulation is intended to prevent. 

The CAB response.— In. the past, the CAB haa permitted cross-subsidi- 
zation in the form of rate adjustments and route av^ards that allow trunk- 
line air caniers to earn a rdatively high rate of return on long-haul 
operations. High revenue in rdation to cOTt in these areas where the air- 
lines have superior market power makes up for losses or low profits on 
short-haul services which compete with railroads, buses, and 
automobiles.®* 

Similarly, by granting route-strengthening awards of profitable long- 
haul rights to feeder airlines with unprofitable short-haul operations, the 
CAB has avoided additional direct subridies to airlines for their short- 
haul runs.®® 

Though thoe rate and route awards naay have improved the short- 
haul competitive position of the airlines, such improvemOT,t may have 
been made at the expense of the transportation system as a whole. Deci- 
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slons of this kind, allocate national resources to the airlineSj posffl,bly at the 
expense of other more economical modes. 

The idea of preserving an essential service that might otherwise falter 
is fundamentally sound, and has parallels in the Nation’s telecommunica- 
tions and postal services. There are, however, better means to that end. 
Approximate, not equivalent, services could be substituted; or assistance 
might be provided in the form of a dii’ect sutoidy rather than a crom- 
subsidy which ma- have detrimental spillover effects both within the 
airline industry and with respect to the transportation system as a whole. 
In any event, if subsidies of any kind are to be granted, their impact 
on tlie Nation’s transportation system must be considered with the broad- 
est po®ible perspective. To the extent that optimal allocation of all re- 
sources committed to transportation is made difficult by the narrower 
perepectives nece®arily taken by agencira regulating the individual 
nfiodes, the prospect fades for a coordinated transportation policy 
adapted to the overall national interest. 

The ICC response. —-The ICG also has faLled in a number of instances 
to take into account the inherent economic advantages of one regulated 
mode over others. The Commission has interpreted the phrase ‘^preserve 
the inherent advantages of (regulated modes)”— which appears in the 
National Transportation Policy of the Interstate Commerce Act ®'~as re- 
quiring that the Commi^ion protect the existence of such modes. Thus, 
it has attempted to enforce minimum, rate regulation to shield all regu- 
lated modes often without sufficient assessment of cost and efficiency 
factors that might intrinsically favor one or several modes. 

Although ICC rate and route disputes invariably discuss costs and 
rat^ of return, some decisions result from considerations other than sound 
economic analysis. Frequently the modes secure and hold traffic by 
convincing the ICG either that they traditionedly carry such traffic or are 
entiffed to a larger share and will Irae revenue if a more efficient earner 
is permitted to charge a lower rate. These disputes arc often resolved by 
the ICC in favor of high-cost carriers with the result that traffic is shifted 
from low- to high-cost transportation. This in turn represents a misallo- 
cation of the Nation’s resources.®* Moreover, ttte tendency to resolve rate 
disputes in this case-by-case manner contributes to decisions based on 
facts offered by, and factors affecting only the individual carriers who 
are parties to each proceeding. TTiis approach overlooks the central con- 
sideration of which mode is best suited to carry the traffic. Equally im- 
portant, the approach retards development of a transportation system 
which f uUy utilizes the inherent advantages of each mode. 

The FMC situation, --The FMC does not have the same degree of 
control over rates and the conditions of competition as do the ICC and 
GAB. The international character of merchant shipping precludes control 
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of rates by the United States. Yet the FMC affects rates in approving 
rate agieements made by the shipping conferences. At the same time, ICC 
rcgulati on impacts on FMC decisions since the tonnage of U.S. carriers 
and of foreign carrier handling American freight is affected by the rates 
and efficiency of domestic surface carriers moving goods to ports. Thus, 
the success of merchant shipping is dependent, in part, on actions taken 
with respect to other modes. 

Resulting inefficiencies , — -Regulation in its present form leaves the in- 
herent advantages of all regulated modes only partially employed. Ship- 
pers, consumers, and the regulated industries must pay for resulting 
inefficiency and overcapacity. For example, the load factor (percent of 
capacity use) decreased from 1947 highs of 65 percent for airlines and 
57 percent for buses to 1968 lows of 52 and 4-7 percent respectively (see 
app. 3-K). While empty seats are not solely attributable to regulatory 
determinations--— indeed, errors in managerial judgment, new high- 
capacity equipment, changes in disposable income, and other economic 
influences also bear on load factors— the decisions of the GAB and ICC 
taken within the narrow frameworks of their specific mandates can have 
substantial negative effects. 

A single transportation regulatory agency would not only be able to 
help redress this situation by encouraging more efficient resource allo- 
cation, but could at the same time give more concerted attention to the 
effect of regulation both on regulated carriage and unregulated private 
carriage ( see app, 3— J ) . 

Inability To Benefit from Advances in Technology 

The existing structure for transportation regulation impedes full 
realization of the benefits of recent and anticipated technological and pro- 
cedural innovations in transportation, particularly for intermodal ship- 
ments and cargo handling systems. Potential shipper demand for the co- 
ordinated services of more than one transportation mode— —following on 
the heels of these innovations— is frustrated by divided regulation.*® 

Containerization. —Since, the mid- 1950^8, striking developments in the 
handling of cargo have emerged from the concept of containerization 
(see app. 3— L). Containera provide advantages of speed and economy 
which were difficult to envision at the inception of the transportation 
agencies. For example : 

Consider a shipment of 60 cartons of television tubes from a manu- 
facturer’s plant in Chicago, 111., to Zurich, Switzerland. The use of a 
combination of rail, ocean, and truck services for the plant-to-plant 
movement would entail a minimum of six transfer operations. The 
break-bulk shipment thus requires each carton to be individually 
handled six times, for a total of 360 loadings and unloadings. Obvi- 
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ously, this method is time consuming, expensive, prone to damage and 
pilferage, and requires substantial protective packaging* 

In a containerized shipment, however, the 60 cartons would be 
loaded into a 40-foot container at the Chicago plant, transferred four 
times as a single cargo unit, and finally unloaded at the consignee’s 
plant at Zurich. This method requires only 124 loadings and unload- 
ings, four of which can be accomplished in minutes with special 
container handling equipment. Shipping time, haridliiig, cost, export 
packaging expenses, and the risks of damage and pilferage are 
substantially reduced.'*® 

Notwithstanding the potential benefits of containerization and the 
high capital investment made by the industry for specially equipped ves- 
scis, mobile carriage, cranes, and container depots, the fragmented trans- 
portation regulatory structure has inhibited intcrmodal movements,^* 
Enlightened transportation management views the intcrmodal movement 
of containera as a ‘‘closed loop” from point of origin to point of destina- 
tion and back. But today’s regulatory structure can only respond to this 
system view with compartmentalized jurisdiction and disparate treat- 
ment. Thus, despite the advantages of a containerized through shipment, 
the manufacturer of television tubes in Chicago, in moving his products 
to Zurich, may find it nec^sary to use various modes regulated differentiy 
by three different agencies; namely, a truck (regulated by the ICC), a 
railroad (negulated by tlie ICG), and an oceangoing ve^cl (regulated 
by the FMC) or airfreighter (regulated by the CAB), 

Proponents of containerization services are con\'’inced, that great poten- 
tial exists for the interniodal use of containers for mo’. ement of freight 
throughout the entire transportation system in both international and 
domestic commerce. Wide acceptance of containerization can occur only 
by delineating appropriate roles for motor carriers, water carriers, rail- 
roads, airlines, and forwarders, and by coordinating invoice and bill pro- 
cedures, routing, and ratemaking, 

Intermodal freight movements using containera or improved piggy- 
back programs pose complex questions of how bMt to meet competition 
for each of the transport modes. Piggyback rates may have important 
effects on the revenues of the modes publishing the rates, on the compet- 
itive position of other modes, on the structure of freight ratra, a nrl the 
tinting and cost of shipper movements. What is complex for the industry 
is made more so when, as now, comprehensive intermodal arTangements 
are subject to the jurisdiction of all three regulatory commissions. 

The F ederal Goveniment is involved in promoting transportation tech- 
nology, It does so through direct subsidy, its own research and develop- 
ment, and through the support it gives to certain modes indirectly. These 
promotional activitira affect the rate and character of the development 




of each of the modes, and, in turn, the very factors which the regulatory 
agencies must consider in determining rates and conditions of competi- 
tion for each mode. But the Govcrnment*s efforts should be consciously 
directed at encouraging the most efficient system possible without regard 
to modal implications. Insofar as the existing regulatory structure views 
each mode’s competitive position independently, regulatory policy may 
conflict with that purpose, 

Containerization and piggyback movements are by no means the 
only current technological trends which involve both intermodal con- 
siderations and significant interrelationships between regulation and 
promotion. Of the 23 major trends discussed in a recent publication of 
the Xransportation Asociation of America, 14 have direct intermodal 
implications, either because of overlapping jurisdiction or because of 
competition between modes regulated by different agencies. In addition, 
15 involve direct promotion by the Government which in itself suggests 
the need for consistency of policy between the regulatory and promo- 
tional functions (sec app. 3— M) . 

Joint through rates and intermodal Largely because of dif- 

fering statutory standards and interpretations by the three regulatory 
agencies, shippers and carriers face a melange of paperwork and a con- 
fusion of regulation as to legal rights and duties over a single intermodal 
shipment. Existing regulation, despite several attempts, has not achieved 
a system of joint through rates among railroads and oceangoing carriers. 
Joint through rates are combined rates among carriere over different 
modes, the sum of which is generally less than the rates charged for non- 
chrough movements. These rates, along with intermodal tariff filings with 
a single regulatory agency, would permit shippera, particularly small 
shippers, to ascertain the lowest through rates and best service offered by 
various combinations of carriera. 

The ICC and FMG, by rulemaking proceedings, have attempted in 
the last year to provide for the filing of intermodal through tariffs.*® But 
these attempts have not succeeded, only emphasizing the impediments 
of separate regulation. Such regulation by mode deteis the use of joint 
through rates, even by voluntary action of the carriers. A rate must be 
filed with the two agencies, subjected to dual challenge, and judged by 
dual standards. Even commodity classifications and unit measurements 
for rates on inland and oceangoing segments often vary for the same 
product. The filing of a joint through rate with the agencies could be 
accepted by one as reasonable under the circumstances and rejected or 
suspended by the other. 

As long as such ratemaking is subject to different regulatory standards 
and tribunals, the promise of integrated intermodal traffic for the com- 
merce of the United Statra will continue to go unfulfilled. 



Through bills of lading and carrier liability . — single transportation 
agency would also permit development of a through bill of lading — 
thr*t is, a single bill of lading issued to a shipper by either the originating 
carrier or another carrier for the entire intermodal movement. 

A through bill of lading offers the intermodal shipper marked ad- 
vantages over issuance of separate bills for each carrier by reducing the 
paperwork and accounting expend. The shipper negotiates with and 
pays only one carrier instead of several. Moreover, as the document for 
payment after receipt from the originating carrier, the through bill could 
speed payment to exportere on lettera of credit. 

Largely because of American carriers* eflForts, a number of canriere 
now provide the shipper with a semblance of a through bill of lading. 
For example, upon receipt of the goods, a railroad may issue a through 
bill for a single rate from Chicago to Zurich. Xhe railroad will then ar- 
range, subcontract, and pay for the oceangoing and foreign inland seg- 
ments of the shipment. The shipper commonly deals only with the 
railroad or other originating carrier for the entire movement. 

The problem, however, is that the ICG handles disputes ^ to rates 
or services over the domestic inland portion of the movement, while the 
FMC regulates the ocean segment. Each agency may apply different 
statutes, regulatory standards, and interpretations with respect to each 
leg of the movement. Originating carriers under these through bills 
seldom undertake responsibility for carriage and safety of goods beyond 
their own segment of the movement, Xhe shipper still must deal with 
interconnecting cairiera about liability for damage or Iots, which is sub- 
ject to poffiible conflicting agency rul« and statutory provisions. Xhe 
shipper faced with these complexities and uncertainties over liability 
is generally well-advised to insure his cargo separately, even at the ex- 
pense of duplicating coverage of the intermodal earner. 

Alternatives to unified r#g«/aifon.— Halfway remedies will not ful- 
fill the proriiises of the container age. Xhe trade simplification bill ^ 
proposed in 1969, is fraught with the same dangers of conflicting inter- 
pretations as now exist. Joint agency boards,** another suggested remedy, 
are seldom effective in dealing with problems central to transportation, 
repriraenting only one more layer of government by committee. 

\Ve believe that such effiorts will be ineffective because they rely on 
separate agencies with distinct mandates and constituencies to coordinate 
activities in the larger but less-dclineated general interest. Structures for 
interagency coordination in the executive branch have been notably 
faulty even when equipped with legislative mandates from Congress. 
Louis Kohhneier, Jr., iflustrates this in a recent work: 

A special ccanmitteo was established and die Coast Guard, Federal 
Aviation Administration, Maritime Administration, Customs Bureau, 
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and State Department were called in for consultation. The three 
[regulatory commission] chairmen finally decided that it was too early 
to decide whether a Hovercraft was a bus, a boat, or an airplane. They 
agreed “jurisdictional conflict” should be avoided, but “should juris- 
dictional problems arise” Gongess might have to decide which among 
them should promote and regulate such vehicles. The Hovercraft 
deterxnination, preliminary though it was, seems to have been the 
most substantial accomplishment of the informal get-together approach 
to transportation coordination.'*® 

In our view, a single transportation agency is the most feasible alterna- 
tive for assuring that the Federal Government performs its role in trans- 
portation regulation by balancing the needs of shippers, passengers, and 
carriers in such a way as to optimize the Nation’s commerce. 

A single regulatory agency with jurisdiction over all public trans- 
portation modes could accept intermodal tariff filings showing the full 
panoply of rates and services available. Such filings would be subject to 
a single regulatory standard and would be equally accessible to large 
and small shippers. Resolute leadership and unified regulation could also 
encourage simplified documentation and more consistent standards of 
liability. The single agency could develop a uniform set of rules for non- 
discriminatory treatment of all camera along an intetmodal movement. 
In this way, bureaucratic barriera to traffic among modes can be lessened. 

In addition to the single agency, which wc have proposed, we have 
considered other alternatives for improving the structure of transporta- 
tion regulation. These alternatives are : 

• Abolish the ICG, CAB, and FMG, and transfer all regulatory func- 
tions to the Department of Transportation. 

• Abolish the FMG and GAB, and transfer their regulatory functions 
to the IGG. 

• Consolidate the IGG, Fh^G, and CAB into one commission made 
up of the 2 1 commissionera of the three agencies, or some lower 
number, 

• Abolish the FMG (or consolidate that agency with the ICC) and 
merge all FMG and ICC regulatory functions in one agency, leav- 
ing the CAB in its present, separate form. 

• Preserve the existing agencies and establish a board with jurisdic- 
tion to determine intermodal questions affecting carriefs regulated 
by the ICG, FMG, and CAB. 

( 1 ) Transfer all regulatory functions to DG 7’,— Transferring such 
functions to an executive department, proposed as early as 1919,^® would 
vest in DOT most Fedcf^ functions pertaining to transportation, includ- 
ing responsibility for regulation of all modes of transport. The approach 
would have the advantage of centralizing authority in one man for almost 



all Federal promotional and regulatory functions affecting the trans- 
portation industry, with attendant gains in efficiency. Transportation 
would be viewed from a systems perspective which would be represented 
at the Cabinet level. 

But at the same time, transportation regulation would be subject to 
direct political influence from the administration without adequate 
checks and balances exercised by the Congress. The plan makes trans- 
portation regulation an executive function exclusively, removing the 
traditional link to the legislative branch. It places an enormous addi- 
tional task in the hands of one man whose other duties preclude him 
from acquiring the special knowledge and expertise required. Because 
regulation requires constant adjustment of the rights of private parties 
and evenhanded administration in the interest of carrieix, shippers, and 
the public, decisions of this kind should not be the product of expediency 
or political influence. 

Moreover, as discussed in detail later in the chapter, the conflict in- 
herent in both regulating and promoting an industry will lead to com- 
promising both. Promotional programs which aid industry development 
will often dominate regulatory programs which should balance that 
development with other vital considerations. The result may well be an 
imbalance in ad mi nistration which falls to fulfill the need for even- 
handedness in economic regulation. 

(2) Transfer all regulatory functions to the /CC.— This altemative 
would also bring within one body the responsibility for regulating all of 
the public transportation modes and would considerably improve the 
ability of one agency to coordinate and regulate transportation as a total 
integrated system. Since the ICC regulates the largest part of the domestic 
movemeiit of freight and already regulates domestic water carriera, it 
would be the logical survivor of a simple merger of regulatory functions 
in this area. 

We believe, however, that long-range improvement cannot be made 
within the framework of any ol the existing institutions. Harold Seidman, 
who has observed the Federal scene from the perspective of the Budget 
Bureau, has stated: 

Bach agency has its own culture and internal set of loyalties and 
values which are likely to guide its action and influence its poli- 
cies. * ♦ * Shared loyalties and outlooks knit together the institutional 
fabrics, * * * Institutional responses are highly predictable, par- 
ticularly to new ideas which conflict with institutional values and may 
pose a potential threat to organizational power and s ur vival.** 

Because the ICG has long been associated with the modes it regulates, 
it cannot be expected to shift easily to the regulation of modes now 
within the jurisdiction of the FMG and CAB, While IGO-regulated car- 




riera appear generally to favor that agency’s continued existence, the^ 
is a long-standing fear that the interests of modes now regulated by the 
FMC and the GAB would not be given appropriate recognition if the 

IGG were to regulate all the modra.*® 

(3) Consolidate the ICC, FMC, and CAB into a single 21-member 

commission or a commission or some lesser number. ^This scheme would 
also provide for regulation of the modes by a single entity with the 
attendant benefits previously discussed. The problems of administmtion 
created by 21 commissioners, however, would make today s problems 
of collegial administration pale in comparison. As a result, the benefits 

q£ naerger would more than likely be lost. 

The plan would also permit transition from the existing structure 
without forcing the resignation of any of the existing commissioners 
Such a move would tend to impose a confusion of long-developed com- 
mission cultures upon the various carriers, or might otherwise hide t c 
problems of coordination from public view by making them internal 

to the agency. ^ 

Reducing the number of commission members, to five, seven, or 1 , 

for example, would avoid the chaos of trying to work with 21 m^bera. 
But the underlying defects of the collegial form would remam. For the 
reasons stated in chapter 1, we believe that retention of the coUegial 

form is ill-advised. „ . . * 

(4) Merge the ICC wUh the FMC and leave the CAB in Us present 

form.—T^iB alternative would provide for increased coordination among 
the land-based and oceangoing modes which currently account for the 
bulk of intermodal freight movements. It recognizes the arguments 
citing the uniqueness of air carriers made at the time the GAB was 
established axid which continue to be made today.®® Under this structure, 
through rates and routes could be established by interconnecting water, 
rail, and motor carrier. These tariffs and combined service arrangements 
could then be regulated by one agency and subjected to a single set of 
standards, rules, and interpretations by that agency. _ 

We believe, however, that balanced development of an integrate 
national transportation system cannot be accomplished ration^ly m the 
framented form which would result from implementation of this alterna- 
tive /Air carriers, as indicated eariier, have increasingly entered into 
cOTnpetition with buses and railroac^ for passenger traffic. Moreover, 
while air freight is at present a very small share of the total intercity 
freight market, new high-speed aircraft with long-haul and heavy load 
capacity can be expected to substantially improve the competitive position 
of air carriers as to freight movement. Thus, the reasons which supported 
the separation of air transport regulation are no longer persuasive. 

tation regulation requires an organization capable of dealing 
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with these emerging competitive conditions. Accordingly, any plan 
which excludes the CAB’s regulatory function contains serious 
imperfections. 

(^) PTesetve the existing ngencies and establish a board uuith jurisdic- 
tion to determine intermodal questions affecting ICC, FMC, and 
CAB CHs^riers. — -This approach would seem to alleviate, in part, the 
problem of regulating intermodal freight movements. Conflicting ICC, 
GAB, and FMG decisions over intermodal rates, routes, and services 
could be brought into harmony by the new Board, aMuming that the 
present regulatory statutes were to be modified to permit this. The Board 
could also resolve conflicting agency decisions on merger or consolida- 
tion of two or more carriers governed by diflferent agencies. 

Nonetheless, we believe that this alternative would not go far enough 
m addressing the problems faced by the transportation system. The bulk 
of decisions of the agencies are not on their face intermodal in nature 
though almost all decisions involving ratemaking and certification 
within a mode may ultimately affect carriera of other modes. Thus, 
unless the Board reviewed almost all decisions of the three agencies, 
coordination could not be fully attained. Review of all agency decisions 
by the Board, representing one more level of regulatory redtape, would 
place an unnecessary cost in terms of time and money upon the carriers, 
shippers, and the public. But mewt important, existence of the Board 
would further blur regulatory accountability. Foreseeable jurisdictional 
battles not only among the ICG, FMG, and CAB, but with the new 
Boat’d, could render hopeless any attempts to obtain rational coordina- 
tion in the regulation of transj>ortation. 

SEPARATION OF REGULATION AND PROMOTION 



Apart from consolidating regulation in a single transportation regu- 
latoiy agency, we believe that achieving effective unified regulation 
requires that promotional functions be separated from regulatory 
responsibilities. 

A promotional function of government is one which directly seeks to 
advance or preserve the competitive position of an industry or a segment 
of it through such activities ^ direct subsidies or the kind of research 
which is now being conducted on development of high-speed lail travel 
and the SST. Both the CAB and ICG have promotional responsibilities 
for the transportation modes they regulate. The CAB, for instance, grants 
subsidies to certain air carrieis whose services are not self-sustaining but 
deemed requisite for public convenience and necessity. For fiscal 1969 
CAB subsidi es to local domestic service carriers totaled $46.1 million.®^ 
In addition to its direct subsidy poweis, the GAB has a general promo- 



ERIC 



79 



O D 



t 



tional mandate for “encouragement and development” of an air trans- 
portation system for the United States."^” The Board may implement this 
statutory charge in its exercise of authority over certification and mini- 
mum and maximum rates. Thus, for example, it may in effect promote 
air passenger service by approving discounts for excursion, charter, and 
vouth fares. Similar indirect subsidy poweix over certification and rates 
are exercised by the ICC in connection with its duty to “preserve a 
national transportation system” adequate for commerce, the postal 
service, and the national defense. 

To hold a regulatory agency responsible for the development of the 
industry it regulates distorts its responsibilities to both the industry and 
the public, making difficult the reconciliation of economic interests 
among contending parties. It places the agency in the position of advanc- 
ing interests which fundamentally conflict. Recognition, of this inconsist- 
ency played an important role in reorganizing the Federal Maritime 
Board in 1 96 1 , when its promotional functions were lodged with the 
Maritime Administration in the Department of Commerce and its 
regulatory functions with the present Federal ^^aritime Commission.®’ 

To assist a unified transportation regulatory agency in discharging 
its regulatory role and to alleviate the inherent conflict between promo- 
tion, and regulation, we recommend that direct promotional functions of 
the GAB be transferred to the Department of Transportation. DOT to- 
day carries out most government promotic>ual activities in transporta- 
tion, Within that Department, the Bureau of Public Roads disburse 
funds for highway construction; the Federal Railroad Administration 
builds prototypes and provides subsidies for high-speed ground trans- 
portation; and the Office of Supersonic Transport Development super- 
vises promotion for the deagn of a commercial SST. DOT is best 
equipped by its reponsibilities and expertise to make the priority choices 
and tradeoffs which arc the substance of promotional policy. 

Just as direct subsidy-granting authority impairs regulatory respon- 
sibilities when both are housed in one agency, similar conflicts arise 
from the general promotional mandates of the ICG and GAB. These 
agencies tend understandably to emphasize the interests of the industry 
they are charged with promoting over the needs of the public for an 
integrated transportation system. This is in part reflected in route awards 
and rate adjustments discussed previously. The GAB has been criticized 
for its use of promotional rates, without consideration of other factors, 
to attract traffic which might have gone to another mode with lower 
costs. In Transcontinental Bus System Inc. v, CA.B, the Fifth Circuit 
Court of Appeals reveraed and remanded the GAB*s order dismissing 
the complaints of competing bus companies which challenged airline 
youth fares, reasoning: 
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While the Board is charged with promoting the air transportation 
industryj it is doubtful, in view of the specific statutory language pro- 
hibiting unjust discrimination and undue preference and prejudice, 
that promotion alone is a sufficient justification for an offierwise 
unjustly discriminatory rate.®® 

The continuation of promotional responsibility for any one mode 
would be a contradiction in the mandate of a consolidated transportation 
regulatory agency. The agency could not fairly balance the interests of 
all were it charged with the promotion of one. 

The question, then, is whether the unified transportation regulatory 
agency should bt authorized to promote and preserve all the modes, or 
in the alternative to carry out regulatory functions only. We believe that 
the latter is preferable. Fostering the development of an air transporta- 
tion system or promoting a surface transportation system is not a neces- 
sa,ry part of a regulatory process aimed at assuring the public of the best 
service at the lowest reasonable rates. The mixing of regulation and 
promotion tends to satisfy the requirements of neither.®® 

Accordingly, when the statutory language of the various transportation 
regulatory statutes is amended to make unifonn the rdationship of the 
new agency to each regulated mode, we propose that references to 
fostering, promoting, or preserving the modes be omitted. Such respon- 
sibility should be expressly vested in DOT. 

We do not mean to imply that the unified regulatory agency ought 
not consider the carrier’s need for revenue in making decisions and rules 
on rates or operating authority. This is one of the obvious factors involved 
in any decision as to rates or operating rights. But removing promotional 
language from the regulatory statutes would serve to emphasize that 
the agency’s primary perspective is the entire transportation system. 
Its regulatory role is to balance the public’s needs with fair and under- 
standing treatment of the regulated carriers. 

CONCLUSION 

There has been little economic analysis by the regulatory commissions 
to determine how die Nation can b«t be served by its transportation 
network. There could not be, inasmuch as the limited mandates and 
the judicial environments of these agencies impede such analysis. It is 
difficult for the Department of Transpiortation to approach this task in 
other than piecemeal fashion, for its active cooperation widi three regula- 
tory cornmissions is precluded by a potentiaJ conflict of interest anang 
from the cxcharige of information and the coordination of policy plan- 
ning. But the Nation now requires a broad tremsportation policy and 
coordiriated implementation both of transportatibn promotion and eco- 



nomic regulation. From want of opportunity, not will, the current struc- 
ture cannot meet these requirements. 

Transportation regulation labors under the disaffection of both Con- 
gress and the executive branch. The result is inadequacy of direction and 
accountability. The Nation incurs unnecessary costs as a result of both 
the fragmented response to national transportation needs and the defects 
of collegial administration. Yet, no solution to the problems of collcgial- 
ity and fragmented regulation is likely to emerge until the regulatory 
structure is sulwtantially redesigned. 

Our proposals are not a panacea for all ills affecting transportation to- 
day nor are they necessarily the only means for accomplishing the objec- 
tives we have in mind. But we believe that they are the best way, on 
balance, for: 

• Dealing with transportation as an integrated system so as to optimize 
the use of resources committed by the economy to it ; 

• Insuring the continued services of a viable, privately-controlled 
industry; and 

• Minimizing the cost of transportation regulation to the public and 
the industry. 

These proposals should not be viewed as a recommendation for vesting 
all transportation regulatory functions in any one of the existing agencies. 
We contemplate a new structure compatible with a unified regulatory 
response and modern administrative concepte. Mere clustering of the per- 
sonnel, responsibilities and approaches of the ICG, CAB, and FMC in 
one super agency administering an amended Interstate Commerce Act 
would contravene that intent. It would tend to perpetuate the values and 
culture of the surviving agency and could make futile any effort at 
improvement. 

Merger of the functions of transportation regulation into a single 
regulatory agency will place a great burden on the administrator of that 
organization. At the outset, he would have several statutes to administer, 
which might tend toward inconsistent policy. This result must be avoided 
if the agency is to exercise its mandate effectively. Statutes written to ac- 
commodate the requirements of the public and the industry in 1887, 
1916, or 1 938, are not the statutes which can serve the requirements of the 
irite^ated transportation network of the Seventies and beyond. For these 
reasons, the Interstate Commerce Act, the Shipping Act, and the Federal 
Aviation Act must be reexamined to make compatible their provisidns 
and to determine how best they can be amended for the purpose of 
enabling private initiative to restore a viable and efficient transportation 
system. 

Because transp»ortation by common carrier is the indispensable conduit 
of the Nation’s commerce, it should be regulated in the public interest. 



But regulation to be effective must not impede the industry’s develop- 
ment, The complex balancing of interests inherent in all regulatory de- 
cisions must consider the underlying need for transportation services 
which are independent and profitable. Today, these objectives require 
greater efficiency, recognition in practice of the interdependence of the 
modes, more coordination within the executive branch, encouragement 
of technological change, and more ant icipatory policymaking than is pos- 
sible within the existing structure. It is our view that the proposals we 
have made for structural change will afford the opportunity to achieve 
these ends. 
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CHAPTER 4 

Trade 



PROPOSAL 

That the Federal Trade Commission be abolished and its consumer 
protection responsibilities vested in a new Federal Trade Practices 
Agency headed by a single administrator. That antitrust enforcement 
responsibilities of the FTC be transferred to a new Federal Antitrust 
Board. 

Policing anticompetitive business activity is a large and demanding 
task. When combined with the pervasive responsibility for protecting 
consumers against unfair and deceptive trade practices, neither man- 
date is well-served. This conclusion is evidenced by recent studies and 
commentary relating to the Federal Trade Commission ^ (see app. 4— A) . 
Much of the criticism of the FTC is aimed at its disproportionate at- 
tention to comparatively trivial mattere ^ (sec, e.g., app. 4~B)— resulting 
largely from the breadth of its mandate and compounded by inherent 
deficiencies of the collegial form of organization. Preoccupation with 
minutiae over the years has created a *‘jack of all trades— master of hone 
profile for the FTC 

THE FTC*S DUAL ROLE 

The FTC is burdened with an ill-mix of functions competing for 
agency resources. What began with direction, is now virtually aimless. 
The Commission was set up in response to widespread concern over 
anticompetitive business activities which threatened free enterprise. The 



o 

ERIC 



414-986 0 — 71 - 



87 

30 



T 



Sherman Antitrust Act,^ enforced by the Department of Justice, had 
been interpreted by the Supreme Court to proscribe only “unreasonable” 
restraints of trade. It did not prevent acquisitions which amounted to 
incipient monopolies, but only acquisitions which were plainly monop- 
olistic in intent and effect.® 

Unsuccessful attempts were made to contain monopolistic practices by 
public disclosure of investigations by the Bureau of Corporations, a unit 
created during the administration of President Theodore Roosevelt in 
1903.*^ Anticompetitive practices and concentration of industrial power 
reached such a level by 1912 that candidates for the Presidency from 
both major political parties called for further remedial legislation.® 

In 1914, Congress passed the Federal Trade Commission Act® and 
the Clayton Act,^® the former creating a new regulatory agency to aug- 
ment enforcement against “unfair methods of competition in com- 
merce,” The FTC was to consist of a chainnan and four commiraion- 
ers, appointed by the President upon advice and consent of the Senate, 
to serve staggered 7-year terms, with no more than three commissiouera 
from the same political party. The agency was empowered to enjoin 
unfair methods of competition by issuance of cease and desist orders, to 
conduct broad industry invratigations aimed at uncovering anticomj^ti- 
tive practices, and to study the economy in general. 

TTie FTC was also given concurrent jurisdiction with the Depart- 
ment of Justice to enforce provisions of the Clayton Act prohibiting 
tying and exclusive dealing arrangements, acquisitions which tend to 
lessen competition or create a monopoly, and certain interlocking direc- 
torates involving financial institutions.'^^ 

The Gommiffiion acquired further antitrust jurisdiction with the pas- 
sage of the Robinson-Patman Act.'® The depression of the 1930^s had 
resulted in the bankruptcy of many KnaU businosmen and challenged 
the survival of the small entrepreneur. These businrasmen were further 
jeopardized by their inability to compete with large companies. Chain 
stores, for example, were able to negotiate lower prices and other conces- 
sions from suppliers while smaller businesses, without sufficient market 
power, could not. The Robinson-Patman Act amended section 2 of the 
Clayton Act to prohibit certain price discriminatory practices. Over the 
years, thi FTC hM shouldered responsibility for enforcing that legisla- 
tion, notwithstanding concuirent jurisdiction in the Justice Department. 

Congress sulwequently invested the Commission with many diverse re- 
sponsibilities not directly related to its antitrust role. Beginning in 1938, 
authority for direct consumer protection was entrusted to the FTC. The 
need for such additional protective legiriatibn was danonstrated by the 
case ^ PTC v. Raladarn^* in which the Supreme Court held that a prac- 
tice which did not cause injury to competition was not prohibited by the 



Federal Xrade Commission Act, even if there was deception of the con- 
suming public. Congress later extended the act to proscribe “unfair or 
deceptive acts or practices in commerce,*’ and thereby conferred upon 
the FXG expanded jurisdiction over misrepresentation in advertising and 
other business practices.^® 

Additional duties pertaming to consumer protection have been placed 
with the FXG through the yeara, such that the agency is responsible for: 

• Regulating export trade associations formed solely to engage in for- 
eign commerce (Export Xrade Act) (1918) ; 

• Investigating certain monopolistic, unfair, unjustly discriminatory, 
or deceptive practices in the meat and poultry packers industry 
(Packers and Stockyards Act) (1921, and amended in 1958) ; 

• Preventing commerce in misbranded wool products which do not 
disclose inferior substances (Wool Products Labeling Act) 
(1940);^® 

• Policing registered trade marks and certification marks primarily 
for restraints of trade, fraud, and misleading use (Lanham Xrade 
Mark Act) (1946) ; " 

• Preventing misbranding, false advertising and false invoicing of furs 
(Fur Products Labeling Act ) (1951);®° 

• Preventing commerce in fabrics so highly flammable as to be dan- 
gerous when worn (Flammable Fabrics Act) (1953, and amended 
in 1967) ; ” 

• Preventing misbranding and false advertising of textile fiber prod- 
ucts (Xextile Fiber Products Identification Act) (1958) ; 

• Policing statements made on cigarette labels by manufacturer, as 
well as current practices and methods of cigarette advertising and 
promotion concerning the health of the consuming public (Federal 
Cigarette Labeling and Advertising Act) (1965) ; 

• Prohibiting unfair and deceptive packaging and labeling of con- 
sumer commodities (Fair Packaging and Labeling Act) ( 1966) ; 

• Requiring adequate disclcsure of drferred payment terms to assure 
informed consumer selection and use of credit ( Xruth-in-Lending 
Act) (1968).®® 

Consequently, the Commission now addresses itself to a plethora of 
duties ranging from complicated antitrust cases to the labeling of textiles, 
Xhese duties are aimed at fulfilling two broad purposes: the preserva- 
tion of competition through the prevention of anticompetitive practices 
and. the protection of consumerB through the preverition of unfair trade 
practices. 
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Consequences for Collegial Administration 

The FTC's breadth of jurisdiction has contributed to a distortion of 
priorities and, as a consequence, to a misallocation of agency resources. 
It has fostered mishandling of routine matteis ordinarily b«t resolved 
through informal rulemaking, investigations, or expedited procedures.®® 
In addition, the impediments and limitations inherent in collegial ad- 
ministration have accentuated those flaws. 

The recent American Bar Association report on the FTC criticizes the 
allocation of agency resources : 

Operations of the Bureau of Textiles and Furs (other than in Flam- 
mable Fabrics Act enforcement) represent a glaring example of 
misallocation of resources and a misguided enforeement policy. Each 
year larger allocations are requested and increasing amounts spent on 
an energetic program to achieve results of highly dubious value to 
anyone. Moveover ♦ * * trivial labeling errors [come] up in enforce- 
ment actions * * * We suspect— and several of the present Commis- 
sioners in the FTC support us in this view— that even more trivial 
violations are involved in enforcement through voluntary compliance 
procedures.®'^ 

At the same time, the ABA report notes that FTC enforcement activity 
relating to mergers has been inappropriately deemphasized : 

In terms of a percentage of its total budget, the FTC was spending 
in 1968 and 1969 about one-half as much on merger enforcement as it 
had been spending in 1959. This reduction took place during a period 
when the United States, according to the FTC’s own Bureau of 
Economics, was undergoing the greatest surge of merger activity in its 
history.®® 

The collegial form of the FTC has permitted diflFerences among com- 
mi^ioners and between commissioners and staflF, causing delay and fore- 
closing attempts to set priorities and guidelines.®® The collegial form also 
impedes the adequate use of rulemaking, advisory opinions, and indepth 
economic analysis. The Commission prefers instead to set policy through 
casc-by-case review of agency proceedings. Apropos of this, fonner Com- 
missioner Philip Elman has observed : 

Gase-by-case adjudication of alleged violations of law has proved 
to be inefficient and ineflFective, and, in many cases, unfair. Litigation 
is an excessively slow, expensive, clumsy, and inadequate process for 
resolving technical and complex economic issues. Yet, agencies like 
the Federal Trade Commission— stafFed as they are by lawyers whose 
training and experience make them feel mMt comfortable with pro- 
cedures drawn from the courts— continue to rely on adjudication as 
a policymaking technique where other quasi-legislative methods, 
principally rulemaking, are far more efficient, expeditious, and 
advantageous to the public.®® 



Other criticism of the FTC relates to the competence of commis- 
sioners and staff. In part, however, the CommiMion’s inability to dis- 
charge its statutory responsibilities properly may be due to a lack of ex- 
ecutive and congressional support in obtaining sufficient appropriations 
and personnel strength (see app. 4—0, tables 1, 2, and 3). Problems cen- 
tering on effectiveness of enforcement and quality of the enforcement 
staff of the FTC have been magnified because of the requirement that 
Justice Department attorneys handle various FXG cases tried in the 
Federal District Courts.^® Furthermore, the enforcement staff often has 
not followed up on compliance with cease and desist orders (sec also 
app. 4— D ) . Bven where the staff is reasonably diligent, enforcement in- 
vestigations and civil penalty suits take a tortuous course. 

While some improvement in the FTC has resulted from recent internal 
reforms, more substantial remedial measures are required to cure under- 
lying organizational flaws. W^e also recognize that existing problems may 
signal a need for comprehensive review of the Commission’s substantive 
authority with a view toward corrective legislation. 

EFFECTIVE ADMIKISTRATION THROUGH 
SEPARATE ENFORCEMENT 

In our view, the Government should be organized around the broad 
and substantial purpeaes it seeks to fulfill. These purposes change from 
time to time such that today a broad new purpose of government has 
emerged— that of insuring that consumeis are protected against defects 
in products and improper business practices that the momentum of our 
economy makes inevitable, 

W^hen combined within one agency, two distinct purposes tend to work 
at cross-purposes. They vie for agency resources. Programs, funding, and 
commissioner and staff energies must be juggled to accommodate the 
equally important regulatory objectives, each deserving singular atten- 
tion. The melding of antitrust enforcement and consumer protection ac- 
tivities in the FTG obscures each and detracts from the efficacy of both. 
Accordingly, we recommend abolishing the. FTC and transferring its 
antitrust enforcement responsibilities to a new Federal Antitrust Board 
and its consumer protection activities to a new Federal Trade Practices 
Agency. 

Distinctions in the administration and enforcement of these two juris- 
dictional mandates indicate that the laws presently enforced by the FTG 
would be better served by separate units. Antitrust cases are usually long 
and complex I most consumer protection disputes are generally less com- 
plicated and capable of more expeditious resolution through informal 
procedures. Even though more policy formulation through informal rule- 



making is needed, antitrust matters are often appropriately dealt with on 
a case-by-case basis while consumer protection problems are more read- 
Uy amenable to resolution by rules and regulations. Antitrust violations 
may result in agency decisions mandating changes in industry structure 
while consumer protection violations usually involve imposition of less 
consequential sanctions. Finally, whereas the kind of economic analysis 
necessary to monitor anticompetitive activity is best performed by a 
highly specialized, central agency, consumer protection generally involves 
field investigations that can and should be conducted by regional offices. 

Separate agencies also would provide organizational forms more at- 
tractive to highly qualified administrators and staff. The Federal Anti- 
trust Board would attract antitrust experts and economists to pursue 
their concerns without diversion by consumer protection matters. Con- 
sumer protection experts would be attracted to the new Federal Trade 
Practices Agency knowing that the full force and direction of the agency 
would be oriented to consumer protection activities. A single, clear man- 
date for each area of responsibility would tend to heighten the interest 
and response of agency personnel. 

The Federal Trade Practices Agency 
Single Administrator 

All consumer protection responsibilities now within the Jurisdiction of 
the FTC should be transferred to the proposed Federal Trade Practices 
Agency. The agency should be headed by a single administrator, nomi- 
nated by the President, confirmed by the Senate, to serve at the pleasure 
of the President. Accountability would be lodged in one identifiable in- 
dividual. The administrator should be empowered to promulgate rules 
and regulations, prosecute violations of agency statutes, review within 
30 days, on his own motion, determinations of hearing examines for con- 
sistency with agency policy, and manage staff and budgetary matters. 

FTC: field offices should be transferred to the trade practices agency. 
The administ»*ator should delegate authority to the field offices to handle 
many consumer protection cases, giving field directors broad discretion 
and responsibility for the performance of those offices. The agency ad- 
ministrator should coordinate field activities and take part directly in 
those cases which affect nationwide consumer interests. 



FTC consumer protection suits for cease and dteist orders are presently 
med before agency hearing examiners, with appeals from examiners" 
decisions to the full commissiori, appropriate U.S. Gourte of Appeals, and 
then to the Supreme Gourt. Adjudication of all other FTC matters— 
temporary injunctions, seizures, and enforcement of ordera and sub- 





pocnas — is in Federal district courts, with appeals to Courts of Appeals, 
and then to the Supreme Court. 

We propose that the Federal Trade Practices Agency employ the 
same method of adjudicating consumer protection cases, except that 
examiners* decisions would only be subject to a limited policy review by 
the administrator prior to appeal to appropriate Courts of Appeals. 

It is advisable to continue to use agency hearing examiners in cease 
and desist suits, rather than initially adjudicate such cases in the courts. 
Hearing examiners situated in regional offices can informally and expedi- 
tiously resolve many consumer protection disputes, ^^oreover, consumer 
protection problems frequently involve limited sums of money and thus 
are susceptible to settlement or compliance procedures prior to the com- 
mencement of formal proceeding, or may best be resolved by arbitra- 
tion instead of complex and costly adjudication in Federal courts. 

Consumer Protection Legislation 

As the Federal Trade Practices Agency proves effective in enforcing 
those statutes initially within its jurisdiction, it may be desirable to assign 
to it additional Federal legislation for the protection of consumera. Some 
existing statutes, administered by the Department of Agriculture, the 
Department of Commerce, and the Food and Drug Administration of 
the Department of Health, Education, and Welfare, should be studied 
to determine whether they might better be enforced by the Federal Trade 
Practices Agency. New consumer legislation, particularly that dealing 
with consumer advocacy might also be properly placed in that agency. 
All this would further the establishnient of a single, strong agency to 
represent consumer interests which are wrongly infringed upon, while 
eliminating difficulties associated with overlapping efforts. 

The Federal Antitrust Board 

Though there are good reasons for placing all antitrust enforcement 
in one agency, we favor maintaining dual jurisdiction between the De- 
partment of Justice and the proposed Federal Antitrust Board, In anti- 
trust matters, the FTG has concurrent jurisdiction with the Department 
of Justice to enforce sections 2, 3, 7, and 8 of the Clayton Act.®® Addi- 
tionally, under section 5 of the Federal Trade CommiMion Act, the 
FTC can enjoin business activities also prohibited by the Sherman Act 
(enforced by the Justice Department) . 

A separate agency, with its total resources focused solely upon anti- 
trust considerations, would be able to attain a high level of expertise, 
particularly in the area of developing and supplying indepth economic 
analysis of issues which may be or are involved in antitrust matters. In 
addition to having its own economists available, the agency would have 




broad investigative powers with authority to require submi^ion of reports 
and to subpoena documentary infonnation without the necessity of ini- 
tiating formal litigation. 

This fact-finding ability could result in the issuance of advisory opin- 
ions and industry guidelines which should lessen litigation and the 
tendency to handle all matters on a case-by-case basis. It would make 
possible a valuable service to the business community, the President, 

Congress, and the public through the release of studies and reports of 
findings. 

The existence of two enforcement agencies permits a division of the 
workload and an assignment of cases based on the special expertise and 
perspectives of each. In this regard, agreements which now exist be- 
tween the Justice Department and the FTC should be examined and 
continued where appropriate to avoid needless confusion. We propose 
establishment of the separate Federal Antitrust Board only after carefully 
considering the alternative of vesting all authority for antitrust enforce- 
ment in the Department of Justice. Although this alternative would 
probably result in increased consistency of policy, elimination of over- 
lapping efforts, and possible cost reductions, we have concluded that 
the advantages of dual enforcement and the intensive economic analysis 
^'^S’ilS'ble through the Antitrust Board should be maintained and devel- 
oped still further. 

Our perceptions of antitrust enforcement centered around the need 
for assuring sufficient economic application of micro— and macroeconomic 
analysis of th j implications of business practices, W^e examined the various 
alternatives^ —from a single administrator to a commi^ion— — to deter- 
mine which would provide the beat organizational form to achieve that 
®^j®ctive. On balance, wc concluded that significant improvements in 
antitrust enforcement would be gained only by providing a form which 
must draw upon the expertise of various economic p>erepectives. In par- 
ticular, antitrust policies should be related to the broad economic goals 
of the Nation, and that result can best be achieved by institutionalizing 
the counsel and advice of a highly placed government economist having 
direct access to the Council of Economic Advisers. 

We believe that an interchange of economic views and data is im- 
perative in all agency deliberations concerning antitrust matters. Thus, 
we have recommended a form which ii neither a commission nor a 
single administrator, but combines some of the advantages of each. 

The Antitrust Board should consist of a chairman and two economic 
^-dministrators. Although we have departed from the single administrator 
form to a degree in proposing this structure, we believe the chairman 
would enjoy most attributes of agency leadership necc^ary for effective 
regulation. He would be accountable, by statute, for the direction and 




operation of the Board. He would be responsible for all executive and 
administrative duties, have ultimate responsibility for articulating the 
Board’s policies, and would act as the spokesman for the agency. With 
this degree of responsibility and authority, the chairman would possess 
much the same authority as a single administrator, sharing responsibility 
with the two economic administrator only in policy deliberations. 

One economic administrator would direct the research and operation 
of the Board’s economic analysis bureau. He would staff the bureau, 
carry out the Board’s requirements for economic investigation and 
analysis, ai. ,! report finding, analyses, and recommendations to the chair- 
man. He would also participate in Board deliberations concerning broad 
policy matters and specifically advise the chairman, pursuant to direct 
statutory mandate, on particular proceedings. 

A second economic administrator, a member of the Council of Eco- 
nomic Advisere, would provide economic advice to the chairman. He 
would join in Board deliberations on mattera of broad policy and would 
specifically advise the chairman on particular invMtigations and pr^eed- 
ings based on his perspective as a member of the CEA. He would provide 
the agency with a view of the relationships between antitrust considera- 
tions and the national economy. He would devote only part-time to these 
responsibilities, and his duties would be consonant with his primary re- 
sponsibility as an adviser to the President, 

In addition to providing important aspects of leaderahip to those areas 
of antitrust enforcement now exercised by the FTC, this composition of 

the Federal Antitrust Board would (i) serve as a mechanism for con- 

> ■ 

centrated, expert economic advice and data for the Board, the Depart- 
ment of Justice, and the affected industries, (ii) merge considerations of 
economics and law in establishing policy and deciding particular cases, 
and (iii) assure that antitrust enforcement policies are consistent with 
the broad and long-range economic interests of the Nation. 

The chairman and one economic administrator would be nominated 
by the President, confirmed by the Senate, and would serve at the pleas- 
ure of the President. The President would also designate the member 
from the GEA. 

CONCLUSION 

If implemented, the proposal to separate the dual roles of the FTC will 
allow, for the first time, effective pursuit of the distinct puipoaes of each. 
The single administrator of the Federal Trade Practices Agency should 
help to eliminate those defects inherent in collegial administration as they 
relate to consumer protection mattera. That agency would be, in our view, 
an appropriate organization to which Gongress might assign consumer 
protection legislation that may from time to time be enacted and transfer 



responsibilities which now reside in departments of the executive branch. 
The very existence of an agency devoted to this evolving function of 
government should give to the consumers of the Nation a voice which 
has cither been lacking heretofore or has been muffled by the fragmenta- 
tion of Government responsibilities. 
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Securities 



PROPOSAL 

That the Seeurities and Exchange Gomniission be transfonned into 
a Securities and Exchange Agency headed by a single administrator. 
Regulatory responsibilities under the Public Utility Holding Company 
Act should be transferred to the power agency. 

While the basic functions of the Securities and Exchange CommiMion 
have not changed since 1 940, the work of the Commission has grown and 
changed dramatically (see apps. 5— A, 5— B, 5~C, 5— D, and 5— F), corre- 
sponding to changes in the nature of the securities industry. From the 
Commission's inception in 1934— when Bethlehem Steel made a public 
offering rather than a privaice placement of a bond issue and thus became 
the first major corporation to file a registration statement^ under the 
■Securities Act of 1933 — -filings have increased to the extent that 3,645 

registrations were processed in fiscal year 1969 (see app. 5— A). Dollar 
value of securities registered under the 1933 Act increased more between 
1966 and 1969 than in the preceding 32 years, approaching $87 billion 
in 1969 (see app. 5— A) . 

As the pace of securities activity accelerated during the last two de- 
cades, new problems have arisen. The SEC and the securities industry 
are confronted with the ^owth of old and the development of new 
classes of institutional investors possessing unparalled investment sophis- 
ticatibn and market strength. Increases in trading volume have caused 
severe back-office problems for brokerage houses in their handling of 
securities and customers’ funds, as well as tieups in the transfer of securi- 




tics by stock exchanges. New methods of financing hav’c evolved, along 
with the growth of conglomerates and mutual funds. The use of com- 
puter systems and other automation techniques to keep up with the 
volume of exchange and over-the-counter stock activity has generated 
difficulties yet unresolved. These problems have been exacerbated by 
financial instability in some brokerage firms. 

Finally, serious questions have been raised regardirig the level and 
structure of commission rates,® the issuance of debt and rquity securities 
to the public by membera of securities exchanges,* and the advisability 
of one national securities exchange.® 

In addition to the increasing demands to respond to these develop- 
ments, Commission attention is diverted by tangential duties pertaining 
to the structure of the electric power and natural gas industries under 
the Public Utiilty Holding Company Act.® 

All of these conditions impair the ability of the SEC to continue to 
perform its stated mandate. 

RESPONSIBILITIES IN A CHANGING INDUSTRY 

The SEC was created during this country’s most severe depression. 
By 1933, the stock market and the national economy were at their lowest 
ebb. Half of the securities issued since the end of the Flrat World War 
had become worthle^.^ Resulting Federal legislation, the Securities Act 
of 1933, directed the Federal Trade Commission to provide for adequate 
disclosure to prevent fraud and deception in the issuance of securities. 
The Securities and Exchange Act of 1934 ® transferred that responsibility 
to a new Securitira and Exchange Comml®ion and also proscribed fraud 
and deception in the trading of securities, 

lo. 1935, as a rrault of a study by the Federal Trade Commission, Con- 
grras enacted ffie Public Utility Holding Company Act, assigning juris- 
diction to the SEC. Under the Trust Indenture Act of 1939,® the Com- 
mission was given additional authority to protect holdws of debt securi- 
ties and to prevent indenture trustees from avoiding liability under 
corporate indentures. Tlie Investment Company Act and Invest- 
ment Adyisere Act,** both pa^ed in 1940, are also administered by the 
SEC, The foriiicr provide for regulation of the organization and pro- 
cedures oi investment compani^, while the latter prohibits certain de- 
ceptive practices of investment advisera. 

The 1933 Act, the 1934 Act, and the Trust Indenture Act forbid 
the sale of securities not properiy registered or qualified with the SEC. 
The Commi^ion reviews various documents— to be distributed or made 
^•ysil^ble to prospective purchasera in connection with an offering or for 
trading puiposcs— to determine compliance with disclbsure standards 



set forth in agency statutes, rules, and regulations. The SEC may block 
issuance of securities under inadequate registration statements, enjoin 
distribution of unregistered securities, and recommend prosecutions for 
criminal violations of the securities laws. 

Other significant functions of the SEC include determining under the 
1934 Act whe reasonableness of commissions charged by exchange mem- 
bers and approving registrations under the Investment Company Act. 
It also performs those functions common to all regulatory agencies, such 
as collecting statistical information, developing agency rules and regu- 
lations and proposing legislation to Gongress. Presently, the Commission 
consists of five members, appointed by the President with the advice 
and consent of Congress, to serve 5-year staggered terms. The President, 
by statute, designates the chairman. 

In carrying out its statutory responsibilities, the SEC employs methods 
diflerent from those used by the other regulatory agencies. Except for 
exchange member charges, the CommiKion generally does not establish 
rates. Its power to exclude would-be members of the securities industry 
is premised on the need to protect the public from unscrupuloiis or under- 
financed operators rather than the control of competitive forces through 
entry restrictions. The SEC may i^ue orders to suspend trading on ex- 
changes and to suspend or revoke registration statements. The Commis- 
sion may also institute actions in the Federal courts to enjoiii violations 
of the 1933 or 1934 Acts, deceptive practices, market manipulation, or 
any device or scheme to defraud in the oflFer or sale of a security. 

The SEC’s authority most resembles that of a prosecutor insofar as it 
investigates, negotiates, and litigates as a matter of couree, although it 
does also undertake to make binding determinations on the merits in 
particular cases. While there is no statutory requirement that private 
placements be filed with the SEC, it is common practice to submit un- 
usual or questionable proposals for such placements to the SEC stafT 
to obtain nb-action letters indicating that registration is not required and 

that no enforcement action will be instituted. 

The SEC has also developed informal procedures for handling com- 
plaint eases. If a purchaser feels that he has been injured by a violation 
of any securities law, the SEC may investigate his complaint and take 
formal or informal action as appropriate. In 1969, the SEC received 
over 12,000 such complaints.’^® 

Failure to comply with informal SEC advice can have adverse effects. 
Generally, underwriters, brokcr-dealera, and the public refrain from selling 
or trading in the securities of, or dealing with a company that risks SEC 
censure or suit. Moreover, private actions are often encouraged by an 
indication of Commission displeasure. 




Between 1935 and 1969, the Commission itself instituted 2,093 civil 
cases in the Federal courts | at the end of fiscal 1969, 181 such cases 
were pending. 



A CAPACITY FOR RESPONSE 



The SEG is regarded as one of the ablest of the independent regulator'y 
commissions. Despite limitations arising from its independent status 
and the disabilities of its collegial composition, we believe the Commission 
has for the most part carried out its congressional mandate and in so doing 
has earned a measure of investor confidence. The need for restructuring 
the SEC stems less from past failures than from the nece^ty for as- 
suring that it will be able to respond to the ever-increasing pace and 
complexity of the securities industry. 

EflFective regulation by the SEC is threatened in that: 

• The SEC has been unable to obtain adequate support and additional 
legislative authority largely because of its independence from Con- 
gress and the President. 

• The collegial form of organization impedes the ability of the agency 
adequately to respond to die growing needs of the securities in- 
dustry and the investor, conflicts with comprehensive agency policy- 
making and planning, and contributes to delays. 

Furthermore, SEC administration of the Public Utility Holding Gom- 
par Act, because it focuses in large part on technical power matters not 
sigmficantly related to securitira regulation, interferes with the primary 
responsibilities of the SEC. 

EflFective Admi n istration 



Independence from Congress and the President was originally in- 
tended to insulate the Commi^on from undue political influence. In fact, 
it has hampered the ability of the SEC to protect the public’s interests as 
has its collegial form of administration (see ch. 1 ), Although the Com- 
mission has performed acceptably to date with the resources at its dis- 
posal, accelerating securities distributions and voluminous trading impede 
its ability to respond. For example, the workload of the Division of 
Corporate Finance of the SEC increased dramatically during the past 
7 yeais. Filings of registration statements alone more than tripled, while 
the number of personnel assigned to that division was reduced (see app. 
5— B). As a result, the time for processing registration statements has 
nearly doubled, with backlogs reaching unprecedented levels (see apps. 
5— G and 5— D). Yet, the budget of the SEG has remained relatively 
constant since 1965, and personnel levels for the agency as a whole have 
declined (see app. 5— D, table 1 ) . 

Various studies have reco nmended increasing the funding and man- 
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power of the SEC,^* but neither the President nor Congress has given 
full support to these proposals. Even though the executive branch exer- 
cises some control over the agency through the budget submission process, 
a President is not inclined to support an agency vigorously when he has 
little or no responsibility for its direction. For the same reason. Congress 
has not consistently allocated enough time and resources to help the SEC 
solve its complex problems. 

Apart, from manpower, funding, and legislative problems, radical 
change^ in the securities industry raise questions about the ability of a 
collegial commission to provide adequate protection for the investing 
public. Commission statistics portray a brokerage industry that, at the 
peak of market activity in December 1968, failed to deliver securities 
worth $4.1 billion by the required settlement date,^® In 1962 it was 
estimated that trading volume on the New York Stock Exchange would 
double by 1975. By 1968 that volume had already quadrupled.-® In 
1970, a record 2.937 billion shares were traded on the New York Stock 
Exchange, a daily average of 1 1.7 million shares.'^^ Exchanges found it 
necessary to operate fewer houre each day and to close down operations 
entirely on some days to keep abreast of the trading pace. Computers are 
presently used or are being developed to expedite trading on all stock mar- 
kets, but despite the decided advantages of these systems transitional 
difficulties have been noted. 

The geometric increase in volume is Just one aspect of large-scale 
changes in the Nation’s financial structure which demands attention. 
Financial instability is a principal factor in explaining why, since the 
beginning of 1969, 110 brokerage houses have either failed or merged; 
during the fall of 1970, the fifth largest firm, facing economic hardship, 
merged with the largest brokerage house, In response to these and 
related pressures, the 91st Congress in December 1970 pa^ed the Securi- 
ties Investor Protection Act to guard against investor losses of cash and 
securities held by broker dealeix,®® 

In addition, institutional investors — banks, mutual funds, trust funds, 
pension funds, and insurance companies — now dominate market trad- 
ing, representing 62 percent of the public dollar volume on the New 
York Stock Exchange (see app. 5— E). Roistered investment compa- 
nies have grown from $2.5 billion in assets and 400,000 shareholders in 
J940 to $70 billion in assets and 8 million shareholders in 1969.®' Yet, 
despite this phenomenal growth, some of the SEC’s activities, inspicetions 
of investment companies for example, have been declining ( sec 
app. 5— F ) . 

The SEC as a collegial body at times finds itself debating what is to be 
done while problems in the investment community continue to mount. 



Protracted proceedings and deliberations prevent it from keeping pace 
with change in the investment community. 

Accordingly, we propose a new Securities and Exchange Agency head- 
ed by a single administrator, to be appointed by the President, confirmed 
t*y the Senate, and subject to removal by the President. Replacing the 
Commission with a single admijiistrator would focus responsibility for 
agency performance on one person and improve agency administration 
by eliminating delays attributable to collegial decisionmaking. 

The administrator w^ould be responsible for all executive functions 
of the agency, including internal management, policymaking within 
congressional and presidential mandates, summary actions not requiring 
notice and hearing, promulgation of rules and regulations, granting ex- 
emptions, analyzing securities problems, making recommendations on 
legislation to Congress, and initiating cases to enforce the securities 
statutes and the agency’s rules and regulations. 

The position of administrator would tend to attract highly qualified 
^^^i'^iduals having the training and experience to deal with the complexi- 
ties now facing the agency. Because more visible than a collegial body, 
a single administrator could be expected to be more responsible in his 
decisionmaking. He would be more accountable to Congress and the 
executive branch and therefore more likely to gain added support for 
legislative and budget requests of the agency. Moreover, as a result of 
the administrator’s increased direction and authority, the agency would 
be able to attract and retain operating personnel of the highest caliber. 

Adjudication 

The SEC presently exercises judicial functions when it conducts full 
Commission reviews of agency proceedings. These review functions, be- 
cause they encourage the Commi^on to act as a judicial rather than as 
an administrative body, conflict with the SEC’s responsibilities to pros- 
ecute and foimulate policy. For the reasons stated more fully in chapter 
2, we believe that it is important to change this posture which encourages 
administrative delays through dilatory appeals and postpones the enun- 
ciation of policy guidelines until formal Commission decisions in in- 
dividual cases are rendered. The single administrator would have 30 
days for a limited review to assure that examinera* decisions are consistent 
with a^gency policy. Thereafter, appeals would be heard by the proposed 
Administrative Court of the United States, 

TRANSFER OF PUBLIC UTILITY HOLDING 
COMPANY ACT 

The expertise of the Securities and Exchange Agency ought not be 
diverted by attention to problems specifically relating to the operation of 
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the electric utility or the gas distribution industries. The SEC was origi- 
nally given responsibility for carrying out the provisions of the Public 
Utility Holding Company Act to protect the investor in subordinate 
public utilities from excesses of holding companies. This goal has largely 
been achieved.®® 

Such regulation of public utility holding companies as is now required 
is markedly different from the other regulatory activities of the SEC, 
and detailed knowledge of the power industry is more readily available 
within the Federal Power Commission. Presently the SEC relies on the 
staff expertise of the FPC to provide data and analysis necessary to the 
disposition of its responsibilities under the Public Utility Holding Com- 
pany Act. Legislation to effect transfer was introduced in the 91st 
Congress.®® 

For these reasons, regulation of public utility holding companies should 
be transferred to the new Federal Power Agency. The Securities and 
Exchange Agency, under its other statutes, would still retain the balance 
of securities regulatory responsibility over these companies. 

CONCLUSIOlSr 

Gonrinued reliance on a collegial organization for securities regula- 
tion will not permit adequate protection of the investor nor sound direc- 
tion for the industry. The SEC in its present form, which has served well 
in regulating a less complex and le^ dynamic industry, is increasingly 
unable to adapt to radical changes in the pace and nature of the secu- 
rities industry. Establishing a Securitira and Exchange Agency headed by 
a single administrator and limiting internal review of agency proceed- 
ings should result in an. organization with aufficient responsibility and 
flexibility to deal with the growing problems which face securities 
regulation. 
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CHAPTER 6 

Power 



PROPOSAL 

That the FederiU Power Gommission be transformed into a Federal 
Power Agency headed by a single administrator. The agency would 
administer the statutes and carry out the functions now performed 
by the FPCj and would be given responsibility for administering the 
Public Utility Holding Company Act. 

The production and use of power is becoming central to this Nation^s 
economic and social well-being. In the past two decades, our economy 
has produced and continues to produce a wealth of labor-saving hous^ 
hold and industrial device unparalleled in any other society. Yet this 
achievement is tarriished by one of today’s ^eat ironies— an increasing 
doubt concerning the ability to deliver full and uninteiTupted suppli^ of 
gas and electricity needed for the processes and products which the Nation 
demands. 

The problems involved with electric power supply and its efficient de- 
livery through interconnected electrical syst^ns are aggravated by spiral- 
ing public demand ^ (see also app. 6— A). As a result, regions of the 
country have experienced a succession of brownouts and blackouts,® 
Problems of the deUverability of nature gas to meet peak demands and 
the possible long-range depletion of natursd gas reserves challenge effec- 
tive regulation today (sTO ^PP* 6— B) , The regulatory response neceffiary 
to address these probl«ns must be rapid, flexible, comprehensive, and 
anticipatory. Serious questions arise as to the ability of Federal regulation. 





as administered by the Federal Power Commission in its present form, 
to provide this kind of response. 

The industries regulated by the Commission are among the most capi- 
tal-intensive in our economy and are presently experiencing significant 
structural changes.® In light of the lengthy leadtimes these industries 
require to implement investment decisions, determination of long-range 
policy becomes essential. Yet, Commission structure and procedures, by 
allowing delays, impede the developmient of such policy and have a criti- 
cal effect on the supply of power. In our view, a fundamental chatige in 
the structure of the FPC is required. We recognize that additional sub- 
stantive legislai ion may also be needed, but we believe that a new Fed- 
eral Power Agency headed by a single administrator is a necessary firat 
step in assuring effective administration of regulatory responsibilities, 

STATUTORY RESPONSIBILITIES 

The Federal Power Commi^ion was established by Congress in IS^’O 
with regulatory authority over water power projects on certain water- 
ways and adjacent public lands.* It was originally comprised of three com- 
missioners^ — ^the Secretaries of W^ar, Agriculture, and Interior. Intemal 
disputes impaired its effectiveness and caused Congress, in 1 930, to trans- 
form the Commi^ion into an independent regulatory agency comprised 
of five commissioners, appointed by the President, to serve staggered 5- 
year terms, upon advice and consent of the Senate.® 

Over the years, many new responsibilities have been added to the 
Commission’s narrow initial mandate. The W^atcr Power Act of 1920, 
as amended, now part I of the Federal Power Act of 1935,° authorized 
the FPC to license construction of and additions to hydroelectric facili- 
ties within its jurisdiction which are best adapted to a comprehensive 
plan for developing and improving waterways. In cairying out this duty, 
the Commission is charged with considering such factors as safety, con- 
servation, navigation, and recreation. Part I also empowers the FPC to 
conduct investigations and collect data on hydroelectric matteix, recom- 
mend Federal development of hydroelectric facilities, and cooperate with 
State and Federal agencies. Hydroelectric projects now provide 17 per- 
cent of the Nation’s electricity. While this percentage will likely decline 
over the yeai^, the Commission’s regulatory role is complicated by 
the increasing use of pump-storage facilities as sources of peaking and 
reserve capacity, as well as by environmental concerns associated with 
hydroprojects.’' 

Parts II and III of the Federal Power Act ® set forth FPC authority 
over public utilities engaged in the transmission and wholesale sale of 
electrical energy in interstate commerce. The CommiMion has jurisdiction 



over utility rates, records and accounting practices, securities i^uances, 
disposal, merger and consolidation of facilities, and the interconnec- 
tion and coordination of facilities. It is directed to promote and par- 
ticipate in regional committees designed to coordinate planning for power 
needs and may conduct investigations of the industry for the purpose of 
preparing reports, studies, and statistical data. 

In addition, the Commission is the principal Federal agency directed 
to consider the adequacy of the national supply of electricity. It is esti- 
mated that over the next 20 years, a 4.3 trillion kilowatt-hour increase 
in generating capacity (equivalent to 670 Hoover Dams or 112S large 

nuclear powerplants) will be needed.® 

The Natural Gas Act established FPC jurisdiction over companies 
engaged in the transportation and wholesale sale of natural gas in inter- 
state commerce. Such companies must obtain certificates of public con- 
venience and necessity from the Gommission to construct and operate 
facilities, and obtain approval prior to abandoning them. The FPC 
may order extensions of facilities or services under certain conditions, 
regulate wholesale rates, prescribe records and accounting practices, con- 
duct investigations, require reports, and publish statistics. 

EFFECTIVE POWER REGULATION 

Eflfective regulation requires that power demands be met at the low- 
est cost compatible with the industry’s continued ability to plan for and 
meet future needs, ^^e found that the structure of the Oommission fos- 
ters ineflH,ciency. Specifically, the FPC : 

• Formulates policy through a case-by-case approach that results in 

foimidable docket backlog; 

• Decides critical issues only after unnecessarily protracted procedures 
and extensive delays; 

• Experiences di^Sculty in coordinating broad policy directions with 
executive departments and agencies ; 

• Lacks accountability to, and adequate support from the executive 
branch and Congress. 

Expeditious Procedures 

The FPC has experienced considerable difficulty in developing proce- 
dures for efficient disposition of controveraies, especially where a formal 
decision is required. Its propensity to resolve matters by litigation is illus- 
trated by events following the Supreme Court’s 1954 decision in Phillips 
Petroleum Co. v. Wisconsin which held that the FPC should regulate 
the rates charged by independent producers for sale of natural gas to 
interstate pipeline companies. Six years later, when the agency’s case-by- 
casc approach had caused a backlog of 2,313 producer rate cases, the 
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FPC! estimated that it would take 13 years to work through the pending 
docket alone. Only when faced with this predicament did the Com- 
mi^ion exercise its rulemaking power to obviate formal hearings for 
each individual producer.^'* 

Case backlogs still plague the FPC. Approximately 12.5 cases awaited 
formal hearing in 1970 — —twice the number pending 5 years ago. At the 
average rate of 37 completed cases per year over the past 6 years, it 
would take the Commission more than 3 years just to dispose of that 
backlog ( see app. 6- G ) . 

The tendency of collegial bodies to prefer a case-by-case approach in 
the formulation of policy, as opposed to rulemaking or other less formal 
procedures, contributes significantly to delay. Policymaking by adjudica- 
tion means that agency policy may change with the fact situation of each 
decided case. By this course, the FPC, in eflFect encourages unnecessary 
litigation, with its accompanying delays and expense. The case-by-case 
approach also tends to result in inconsistent and unpredictable regula- 
tion, thereby impeding long-range planning and attendant commitments 
by the affected portion of the industry. Wasteful backlogs — -costly to the 
Commission, private litigants, and ultimately the consumer — can be 
reduced by informal policymaking, A single administrator would find it 
easier than a commission to forniulate policy through rulemaking rather 
than adjudication, through negotiation rather than litigation. He would 
be able to make fair determinations more expeditiously since he would 
not have to seek consensus among his coequals nor deal with opposition 
from staflF abetted by commissioner alliances. 

As a corollary to the relative ease with which single administrators can 
make policy and anticipate issues that may arise, delays could be avoided 
by application of that policy to the facts at the hearing level. Further- 
more, cases could more commonly be resolved at the hearing level rather 
than upon appeal. The inclination of collegial bodies to develop policy 
only as they decide individual cases dilutes the sufficiency of guidance to 
hearing officers and, for that reason, promotes appeals. The number of 
appeals could be lessened if agency policy were articulated prior to initial 
adjudicative proceedings. 

The FPC in its present collegial form is preoccupied with exceptions 
taken to decisions of hearing examiners. Our proposal would permit the 
administrator, on his own motion, 30 days to modify an examiner’s de- 
cision which is inconsistent with agency policy or to remand the decision 
to the examiner with appropriate instructions. By this procedure, the 
administrator could exercise control over the interpretation and applica- 
tion of agency policy through selective review of cases, in addition to 
his rulemaking prerogatives. As a result, hearing examiner decisions 
would more often conform to current agency policy and the time and 
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expense necessary to arrive at a final determination would be substantially 
reduced. Any aggrieved party could appeal decisions of hearing ex- 
aminere — of if modified, of the administrator- — ^to the proposed Admin- 
istrative Court (see ch. 2 ) . 

The constant pressure of appeals from decisions of hearing examiners 
diverts Commission attention from setting and adhering to agency 
priorities. Long-range planning and such statutory obligations as con- 
ducting rate investigations are not pursued vigorously, A single adminis- 
trator with a discretionary and limited review, relieved of the need to 
obtain consensus for policy decisions, would be able to focus on priorities 
for the agency as a whole and for the staff. Also, he would be better able 
to devote his time to more effective planning, management, and delega- 
tion of responsibilities. 

Coordinated Response 

Some decisions and responsibilities of the FPO require a recognition 
of the interrelated activities and interests of other governmental agen- 
cies. For example, the FPC’s jurisdiction over interstate aspects of elec- 
trical energy generally does not extend to fuel purees (except for gas) 
nece^ary for generating electricity. Availability and the price of oil, coal, 
and nuclear fuels— now comprising 73 percent of fuel needs for the 
generation of electricity— are affected by decisions of other Federal agen- 
cies, thus making interagency coordination essential. In the future, this 
need will become more acute, since it is estimated that, by 1980, 83 
percent of the requirements may be served by these fuels (see app. 6-=D) . 

As Commissioner John A. Carver, Jr. has noted : “Today the critical 
aspects of utility operations are at least as likely to be the subject of pro- 
ceedings before the SEC, AEC, Interior, Justice, HEW, or some com- 
ponent thereof, as before the FPC.” Yet interagency coordination, 
difficult under the best of circumstances, becomes almost impossible 
when handled through representatives of a commission which must 
reach agreement before action can be taken. A single administrator, re- 
lieved of the obligation to negotiate compromises, would find it easier 
to commit the agency to a decided course and delegate authority to 
subordinates participating in coordination efforts. 

More Adequate Support 

As with most of the regulatory commissions, the FPC has carried out 
its functions with diminishing resources relative to its workload. Thus, 
while the c a ses set for hearing have increased by 7i percent since 1965, 
personnel and budget support has lagged (see app. 6— E). With account- 
ability to Congress and President obscured by its plural leadership, the 
Commission has also been handicapped in obtaining implementation 



of its legislative submissions. For example, in response to FPG proposed 
legislation on electric power reliability aimed at more rapid development 
of adequate interconnections among electric systems,^® Congress held 
hearings but took no further action despite recurring brownouts and 
blackouts. 

Congressional and executive support would likely improve if both 
could look to a single, identifiable individual completely accountable for 
agency performance. Increased support, together with revisions of the 
structure of the agency and review of its decisionmaking process, would 
furnish the resources and framework necessary for eflFective regulation. 

PUBLIC UTILITY HOLDING COMPANIES 

In addition to modifying the organization form of the FPC, we pro- 
pose transferring responsibilities for regulation under the Public Utility 
Holding Company Act from the SEC to the Federal Power Agency. 
Difficulties encountered by the SEC in administering this act, and its de- 
pendence on FPC expertise, are discussed in chapter 5. The realignment 
would complement the power agency’s existing responsibilities in this 
area. 

CONCLUSION 

If Federal regulation is to respond to dynamic technological advances 
and structural changes in the power industry, as well as to rapidly accel- 
*'*'ating demands for power, that regulation must be accountable, timely, 
balanced in the interest of all parties, and coordinated with related 
matters. Collegial bodies have not met and cannot be expected to meet 
these criteria. With responsibility and authority vested in and ddegated 
by one man, with limited internal review of agency decisions, and with 
judicial review vested in a specialized Administrative Court, power regu- 
lation could be more effective. The Federal Power Agency could establish 
appropriate priorities and devote itself to the neglected but important 
role of formulating policy to deal with current problems and to anticipate 
future needs. 
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CHAPTER 7 

Communications 



PROPOSAL 

That the Federal CorAmunicatioiis Gommission continue to be 
headed by a multimember body, reduced in size from seven to five 
members, serving staggered 5-year terms. 

Tlie Federal Communications Commission, established in 1934, is 
responsible for regulating interstate and foreign commerce in communi- 
cations to a^ure * * a mpid, efficient, nationwide and worldwide 
wire and radio communications service with adequate facilities at rea- 
sonable charges,** ^ 

FCC REGULATORY DUTIES 

Its specific responsibilities include regulating broadcast services, over- 
seeing the development and rate structure of domestic and international 
telephone and telegraph services, and monitoring the use of special radio 
services. In addition, the FCC regulates the um of wire and radio com- 
munications facilities for national defense.® 

In cairying out its responsibilities, with regard to broadcast services, 
the FCC acts on applications for construction pemiits and licenses for 
radio and television stations, assigns frequencies, sets operating power, 
designates call signs, and inspects and regulates the use of transmitter 
equipment. 

In common carrier operations— -telephone, telegraph, cable, micro- 
wave, and satellite communications— the FCC issura regulations, super- 
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vises charges^ practices and classification of services, sets rates of return, 
and licenses radiotelephone and radiotelegraph circuits. Xhe Commission 
reviews accounting practices, changes in industry structure, and appli- 
cations for construction of new facilities and changes in service. It also 
administers telecommunications provisions of treaties and international 
agreements. 

In spite of funding and personnel constraints in recent years (see app. 
7— A ) , the Commission’s areas of responsibility have grown dramatically 
both in breadth and complexity. It has had to integrate into its operations 
concern for communications satellites, CATV, subscription television, 
computer utilities, and other technological innovations in communications 
unknown and undreamed of at the time of its creation. These tech- 
nological advances rmise new and far-reaching questions for the FOG. 

In the 10-year period between 1958—68, the number of authorized 
radio and TV stations doubled to over 10,000; stations licensed in the 
safety and special radio services field increased more than 300 percent to 
1,723,098; and FCG licensed transmitters increased by 460 percent.® 

The expansion of its traditional areas and the addition of new ones 
seriously challenge the FGC’s ability efTectively to regulate the wide vari- 
ety of communication services and the industries which must supply 
those services to meet the Nation’s needs. 

A Unique Regulatory fVlission 

Xhe FCG has a varied mission to regulate three basic areas of com- 
munication-broadcast, common carrier, and safety and special radio 
services. 

The Commission deals with most sensitive of issues in the broadcast 
area since its regulation relates, in part, to program content.^ This respon- 
sibility today aflFccts every user of a television receiver or radio. At the end 
of 1969, 98.5 percent of all American households had at least one tele- 
vision set and 99.7 percent had ut least one radio.® The FCC’s regulatory 
responsibility, already weighty, becomes more so as new types of equip- 
ment with the potential for similar levels of use become available and as 
the public comes to rely increasingly on audiovisual rather than on 
printed matter for informed participation in society.^ 

Under these circumstances, public confidence in the impartiality of 
government regulation of the content and transm is sion of information 
over broadcast media is vital to the maintenance of a free society. 

In regulating program content and license renewal, the FCG can have 
substantial effect upon the political process. The Commission’s “fairness 
doctrine” requires that if a station pre^nts one side of a controversial 
public issue, reasonable opportunity must be provided for the presenta- 
tion of oppOTing views.^ In recent times, the fairness doctrine has been 
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involved in several major public controversies , including those arising 
from the 1968 Chicago Democratic Convention® and the broadcast of 
cigarette commercials and antismoking spots.® In 1970, a major issue con- 
cerned the right of an opposition political party to free time for fair oppor- 
tunity to reply to presidential 1 oadcasts.^® 

These and /"elated responsibilities in the area of program content are 
clearly distinguishable from the general responsibilities of other regulatory 
commissions in that they involve decisions which are highly subjective, 
based on individual value judgments and personal taste. While it cannot 
be said that regulation in any area approaches an exact science, decisions 
in the transportation, power, and securities areas involving strictly eco- 
nomic or legal issues can be made in a more analytical manner. In those 
regulatory areas there is a narrower range of judgmental factors. Eco- 
nomic regulation is more dependent on the application of accepted 
standards and precedents. 

While government regulation should be immune from control by 
partisan politics in all areas, we believe that requirement must be em- 
phatically observed in practice in the communications area. Regula- 
tion of the broadcast media must be structured so that it protects the 
free and open exchange of ideas. Control or distortion of information 
at its source might not even be perceived, the damage to society can 
be substautl^, and there is no remedy through which such harm can 
be undone, 

A STRUCTURE FOR IMPARTIALITY 

While it is our view, as set forth in chapter 1 , that a single administra- 
tor provides for greater administrative effectiveness than a collegial body, 
we have concluded on balance that more effective administration should 
give way to the need for broad-baaed deliberation and a nonpartisan 
environment in the communications field. Those regulatory functions of 
government which intrinsically affect the free flow of infomation and 
ideais must be carried out so as to increase the probability that the values 
and beliefs shaped by information are not warped to suit the aims of any 
group. 

A single administrator for the FCC would be in an exceptionally 
vulnerable position which, because of its appearances, could impair pub- 
lic trust. The public is entitled to assume that the information it obtains 
through the broadcast media is not distorted by the political perspectives 
of the party in power. Although coordination of regulatory policy with 
executive branch responsibilities is important in all areas of regulation, 
placing in the hands of a single administrator, appointed to serve at the 
pleasure of the President, the power to exercise control over industry 
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members through licensing and programing decisions could create 
the suspicion of improper political influence over the content of 
broadcasting. 

When, how ever, authority is dispelled in a bipartisan commission, 
no one political ideology or individual interpretation is likely to pervade 
the regulation of broadcast content. The collegial form increases the 
probability that internal checks and balances will be effective. Notwith-^ 
standing administrative inefficiencies, that form tends to insulate the 
exchange of ideas and information from partisan control and assure that 
decisions which are necessarily subjective in character reflect the per- 
sonal values of more than a single individual. Accordingly, we recom- 
mend that colleg'ial organization be retained for the FCC. 

At the same time, we propose that the number of FCC commissioners 
be reduced from seven to five to minimize inefficiency caused by the sheer 
number of commissioners considering each i®ue. This would alleviate 
some of the problems of collegial management, while preserving the 
bipartisan safeguards which we believe are necessary in this field of 
business regulation. 

Alternatives Considered 

Since it is the uniqueness of FCC regulation over broadcast content 
which requires continuation of the collegial form, we considered placing 
this function in a new agency and leaving the balance of the functions 
to be presided over by a single administrator. In spite of the distinctions 
between broadcast regulation on the one hand, and the regulation of 
common carrier and safety and special radio services on the other, we 
concluded that these functions should continue in one agency on the 
theory that government should organize around broad and substantial 
purposes to avoid an unmanageable proliferation of agency structures. 
Con., nunications regulation is such a puipOTe. Moreover, we recognized 
that ffie interrelatedness of those facets of regulation at this time, and 
increasingly in the future, requires that they be regulated by the same 
agency. Thus, for example, the three largest television networks paid to 
the telephone carriers over $45 million in 1967 merely for intercon- 
nections among broadcast stations.’^^ Most important, broadcast services 
are now making expanded use of satellite communications as well as 
cable connections for closed-circuit programing. 

CONCLUSION 

Our proposal to retain the bipartisan commission form for the FCC 
is based on the critical importance of maintaining public confidence in 
the impartiality of government regulation of program content. A reduc- 



tion in the number of FCC commi^ioners should result in improved 
regulatory effectivene^ without raising the prospect of partisan control 
over the broadcast media or of individual interference with the free 
exchange of ideas and information. 
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Scope and 
JVEethodology 




“ ( 1 ) the organization of the executive branch m a whole in light 
of today^s chan^ng requirements of government- (H) solutions to 
organizational problems which arise from among the 150 plus de- 
partments, offices, agencies, and other separate executive organiza- 
tional units; and (3) the organizational relationships of the Federal 
Government to States and cities in carrying out the many domestic 
programs in which the Federal Government is involved.’^ (White 
House press releases dated April 5, 1969, and June 2, 1969 .) 

At a press conference on April 29, 1969, Mr. Ash, Chairman of the 
Council, stated ^ 

*The purpose of our Council is to consider the totality of the ex- 
ecutive erganization, the independent agencies, the departments, the 
other committees and commissions that in turn are all a part of carry- 
ing on the executive functions of the Government and to particu- 
larly recci amend those ways in which, through organizational 
change, the effectiveness of these Goveinment agencies and de- 
partments might be improved.** 

its several areas for study, the Council decided upon the seven 
major independent regulatory commifflions. Although this study bears 
some similarity to earlier analyses of the independent commissions — -such 
as those of the Brownlow Gommittee in 1937 and the Second Hoover 
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Commission in 1955 — its focus has been broad organization of the 
commissions, their accountability, and their coordination with other 
governmental units. 

Albeit our objective was to undertake a comprehensive review of the 
regulatory process, our mandate to develop broad organizational rec- 
ommendations required us to narrow the focus of the study. 

FOCUS 

We noted initially that the independent commissions shared certain 
characteristics with other agencies, boards, and commissions of the exec- 
utive branch: 

* They are multiple-headed bodies to which Congress has delegated 
mixed policymaking and managerial responsibilities. 

• Their activities directly concern economic and public policy goals 
and are interrelated with the responsibilities of the President and 



These oteervations suggrated that our overall focus should be to apply 
organizational principles which would enable the regulatory process to 
become an integral part of the development, expre^ion, and carrying out 
of national economic and public objectives. 

K4ore specifically, our focus was centered on four dimen^oiis of the reg- 
ulatory proems: 

* The internal processes of each of the seven commissions, such as de- 
velopment and application of policy, distribution of functions, 
personnel considerations, and administrative bottlenecks in the dis- 
proition of agency workload, but excluding vertical organization 
within the agencies and the efficiency of internal agency procedures. 

* The relationship of the seven commissions to the Congress and the 
President and the development and implementation of national 
economic and public policy goals. 

“ The relationship of the seven commissions to other operating orga- 
nizations exercising similar or related regulatory or administrative 
responsibilities, such as the Department of Transportation, the De- 
partoi«it of Commerce, and the Department of Justice. 

* TTie effects of the seven commissions on the structure and health of 
the national economy and the industries serving it, including com- 
petition, technological innovation, changes in industry structure, 
and the interests of consumers. 



Although our study uncovered substantive deficiencies in the regula- 
tory process requiring revision of underlying statutes and alterations in 
the processes of regulation, we limited our recommendations to matters 



of structure. 
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APPROACH 



For basic background information and preliminary identification of 
issues and problemSj we relied substantially on existing published studies 
and analyses of the regulatory process^ rather than conduct a separate 
collection and analysis of empirical information. 

Our study consisted largely of indepth interviews witii over 200 par- 
ticipants in and observerB of the regulatory process. Those interviewed 
represented the viewpoints of past and present commissioners and staff, 
other government organizations, congressional committee staff, various 
regulated industries, nongovemnient academic autlioritics, public ad- 
ministrators, and others. Individual interviews were augmented by group 
seminars on three special topics * ( i ) general organizational concepts 

for effective administration; (ii) transportation regulation; and (iii) 
antitrust enforcement. These interviews and seminars enabled us to as- 
certain the major problems and deficiencies of today^s regulatory process, 
as seen through the eyes of those most familiar with it. 

To put the issues into perspective, we studied the structure of the exist- 
ing cammissions, the statutory foundations for collegial organization, and 
substantive responsibilities in each of the regulatory areas. This enabled 
us to frame various alternatives to remedy the deficiencies found. We 
selected those which seemed best suited to improve regulatory effective- 
ness. 
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APPENDIX 1=A 



SUMMARY OF THE MAJOR STUmES AND LEQIS- 
LATION RELATING TO DISABILITIES OF COL- 
LEGIAL ADMINISTRATION 



1S34 American Bar Association Froposal 

This early study called for streamlining administrative machinery by 

abolishing independent regulatory boards and commissions: 

has reached its conclusion in this regard chiefly 
from the point of view of efficiency^ proper coordination of govern- 
ment activities under a limited number of executives responsible to 
the Chief Executive, and avoidance of the confusion that follows upon 
the maintenance of a vast number of separate agencies, responsible to 
no one, sometimes wiffi overlapping jurisdiction, and each pouring 
fourth annually a large volume of rules, regulations, and other pro- 
nouiicenients having the force and effect of law^ 

It also recommended that administrative positions involving the exer- 
cise of juaicial functions not be held at the pleasure of the President, 
but instead for terms fixed by Congress. 

{Report of the Special Committee on Administrative I.aw before the 
S/th Annual M eeting of the American Bar Association^ Milwaukee Wis 
Aug. 28-31, 1934.) V 

1937 President’s Committee on Administrative Management 

The report of this committee criticized delay and waste that collegial 
management encouraged, while viewing the President as a kind of man- 
ager influencing Congress on legislative mattci^ and offering legislative 
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proposals. Commissions were seen as interfering with the President's 
role as manager, cooperating with him only v'hen they wish to do so. 

The committee suggested putting administrative tasks into various 
executive departments run by a single-headed bureau. 



In the first place, rulemaking by an administrative lection does 
not mean rulemaking by a single officer, but by an entire hierarchy 
of officera whose successive checks are as eflective as the collective 
efforts of any board. The rulemaking now done by executive depart- 
ments is quite as satisfactory as that done by independent commissions, 
with the added element of the effective responsibility to its credit. «■ * * 
On the other hand, so far as administration carried on by a group is 
concerned, there is little to commend it. It is on the purely administra- 
tive side that the independent commissions are weakest, and gain rather 
than loss would result from centralizing control and responsibility, 
even in the administration of vitally important regulatory powera. 

TTie study concluded that the structure of commissions was flawed. Good 
govemment, it was reasoned, could not flourish in a planless organization. 

(The President's Committee on Administrative Management , Report 
of the Committee with Studies of Administrative J^anagement in the 
Federal Government (U,S. Government Printing Office^ Washington^ 
D.C., 1937),) 

1S41 Attorney General’s Goxnmittee 

The committee found that commissions had failed to properly delegate 
their powers aiid that the collegial form diffuses rather than focuses 
agency accountability. The study suggested tha^ every commission dele- 
it® internal affairs to responsibic members j that every agency tribunal 
delegate to one or more of its members the power to decide cases after 
hearing or an appeal; and that where ultimate authority in any agency 
is v^ted in a single individual, he delegate authority for final adjudica- 
tion to such agency tribunals as he may prescribe. 

A minority report proposed a code of standards of fair administrative 
procedure. It advised that the full commission be allowed to vest in any 
one or more of its members any of the commisMon’s powers or functions. 

(Final Report of the Attorney GeneraPs Committee on Administra- 
tive Procedure ( tJ.S. Government Printing Office, Washington, D.C,, 
1941), 

First Hoover Gommisslon, 1949 

This commission recommended that the commission chairman be desig- 
nated by statute as administrative head of each commi^ion primarily 
responsible for ite administrative duties and for supervision of staff. 

To facilitate communication bemecn the President and the Corrunis- 
sion, the task force urged that : 






* * * each commission be headed by the member most acceptable 
to the President. This will enable the President to obtain a sympathetic 
hearing for broader considerations of national policy which he feels 
the commission should take into account. 

This arrangement has advantages for the commission as well. Over 
the long pull, it must function as a part of the Government as a whole. 
For one thing, it can accomplish its duties only with proper appro- 
priations and that may require sympathetic help from the Chief 
Executive with respect to its budget. 

The task force especially emphasized the need for a strong chairman* 

Able and intelligent men will recognize that a committee is not 
well fitted for administration and that centering that responsibility 
in the chairman does not derogate from the standing or authority of 
the other members. Indeed, competent men are more lihely to be willing 
to serve where a commission is well run under an able chairman than 
wlieiC it is badly managed and no one has the necessary authority to 
correct the situation. 

The fi’ll Commission report agreed with the task force in that all ad- 
ministrative responsibility be vested in the chairman. The task force 
saw value in commissions, but felt that they could be accomplishing 
more : 

The very qualities which make these agencies valuable for regula- 
tion, especially group deliberation and discussion, make them unsuited 
for executive and operating activities, 

^The U.S. CornTnission on OTganization of the Executive Brnrich of 
the GoveTnTnentf CornTnittee on Independent Regulutoty CoTfitnis- 
sions: A. Report with Recommendations^ Task Force Report {app. N), 
Jan. 13, 1949 {U.S. Government Printing Office, Washington, D.C. 
1949).) 

{The U.S, Commission on Organization of the Executive Branch of 
the Government, the Independent Regulatory Commissions, Rept. No. 
12, March 1949 {U.S. Government Printing Office, Washington, D.C. 
1955).) 

Reorganization Plans of 1950 

Reorganization Plans Nos, 8, 9, 10, 13, affecting the FTC, FPC, 
SEC, and CAB, respectively, sought to strengthen powera of the 
chairman he did not previously have \ namely ( 1 ) appointment and 
supervision of personnel ; ( 2 ) distribution of business among such per- 
sonnel and among administrative units ; and ( 3 ) use and expendi- 
ture of funds. The full commission, however, was still left with authority 
to distribute appropriated funds according to major programs and 
purposes. 

{Reorganization Plans Nos. 8, 9, 10, 13 effective M.ay 24, 1950, 15 
F.R, 3175, 64 Stat. 1264^1266. ) 
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Reorganization Plans of 1961 

These plans, affecting the CAB and the FTC, allowed commissions 
to delegate any functions to a division of the commission, an individual 
commissioner, a hearing examiner, or an employee. They also transferred 
additional functions to the chairman; namely, assignment of personnel, 
including commissioner. 

{Reorganisation Plans Nos. 3 and 4, Plan 3 effective July 5 , 1961^ 
26 F.R. 6989^ 75 Stat. 837 j Plan 4 effective July 9, 1961, 26 F.R, 6191, 
75 Stat, 837,') 
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Excerpts from : 

‘*The Regulatory Process! A Personal View” 
by Philip Elman, Federal Trade Commissioner 

(American Bar Association, Antitrust Section, St. Louis, AIo., Aug- 
ust 11, 1970.) 

Today, when all institutions of government are found wanting, none 
has been more criticized— and less responsive to such criticism — =than the 
independent regulatory commission. * * * 

While the criticisms cover a very broad ground, the most fundamental 
deficiency has been found to be the agencies* chronic failure to fulfill their 
unique quasi-legislative function of developing and implementing regula- 
tory policies responsive to public needs and the public interest. With each 
new study and report, there is the same ritual call for better appoint- 
ments and improved administration. Yet the agencies go on essentially 
unchanged and seemingly undisturbed, with little evidence of basic 
improvement in pciformance. 

Without a doubt, the theory underlying the independent regulatory 
commission was original and brilliant. It emphasized the agency’s in- 
dependence; its ability to bring expert judgment to bear upon tech- 
nical and complex economic issues ; its insulatroh from political partisan 
control; its capacity to provide both continuity and flexibility of policy; 
and its blending in a single tribunal of a wide range of powers and func- 
tions, from general rulemaking to ^ase-by-case adjudication, permitting 
the agency to exercise broad discretion in choosing the best tool for 
dealing with a particular problem. * * * 

W^e must now look to experience more than theory. * * * 
Experience shows, I believe, that the independent multimember 
regulatory commission suffers from the. defects of its virtues. Independ- 

133 ' ^ - 



ence, collective deliberation and decisionmaking, and fusion of powere 
and functions in a single agency, are all useful values in the administra- 
tive process; but we have pushed them too far, relying too much on the 
pure simplicities of the original theory and neglecting the lessons of 
actual experience. It is time for radical structural reform. * * * 

The public suffers from too much of the wrong kind of regulation. 
Broadly speaking, government regulation is necessary and justified only 
when it serves the public interest, not the special interests of private 
groups or industries. Wliile the lines of demarcation are not always sharp 
and clear, we should recognize that preservation of the environment, and 
protection of the health and safety and other essential interests of the 
public, are proper objectives of government regulation , shielding busi- 
nessmen from the risks of competition and the marketplace is not. So- 
called infant industries may perhaps need a helping hand from govern- 
ment for a short time; but we should not go on sheltering and subs’diz- 
iiig them forever in the guise of protective regulation. The present trans- 
portation mess is an obvious example of what results from misguided 
regulation. Regulatory institutions should not be allowed to develop per- 
manent lives of their owii, impervious to changing conditions and needs. 
Existing and proposed regulatory programs should constantly be reex- 
amined, and, to the maximum ext^-nt possible, competition should be es- 
tablished and maintained as our national economic policy— in fact as 
well as in rhetoric. * 

According to the theory, the independence of the regulatory commis- 
sion would be a source of Institutional strength, insulating its members 
from partisan political pressures and enabling them to act creatively and 
Doldly. Its multimember structure would insure that agency decisions 
would be reached after group deliberation, providing both a barrier to 
hasty or arbitrary action and assurance of judicious and prudent policies. 
And its flexibility and fusion of powers would assure that case-by-case 
adjudication would be used, not in the traditional manner of the courts 
for the purpose of applying established legal rules to particular cases, 
but rather for the primary administrative purpose of developing new, 
wise, and informed r egulatory policies responsive to changing conditions 
and public needs. 

In each of these bas’c respects, however, there is a wide gap between 
the theory and the fact of the regulatory process. 

In fact, independence and security of tenure for agency meiTibers have 
not achieved the intended result of insulating agencies from undesirable 
political pressures and special interest pleading. Of course, government 
regulators are — and should be — -subjected to external pressures and influ- 
ences, But we must distinguish between those that are improper or harm- 
ful to the public, and those that are not only legitimate but necessary and 
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desirable. It is one thing' for agency membera to be responsive to narrow, 
partisan, political or special interests; it is quite another to be attentive to, 
and indeed welcome, the advocacy of consumer interests and public needs. 
Paradoxically, independence and security of tenure tend to encourage the 
former and to discourage the latter. In fact, they foster, on the one hand, 
agency Dassivity and a reluctance to ‘‘rock the boat^’ by antagonizing 
powerful special interest groups; and, on tb ther, an attitude of com- 
placency and indifiference to thOTC larger pub^-.^, concerns for which there 
is as yet no effective “people’s lobby.” 

Since agency members are appointed for long terms and cannot, for all 
practical purposes, be removed from office, the public cannot take effec- 
tive action against the regulator directly. * * ♦ 

So long as the agencies constitute a “fourth branch” of govemment 
for whose performance no one holds him accountable, a President is 
under little pressure either to seek out the best qualified men or to resist 
political influence. It would be instructive to compare the agency mem- 
bers appointed over, say, the last quarter of a century with the assistant 
secretaries ( or assistant attorneys general ) chosen during the same period. 
Both positions receive the same pay and, theoretically, enjoy the same 
status and prestige. In fact, however, the caliber of appointments to the 
two categories is vastly different, as are the criteria for selection. 

A. President knows that after an independent agency member is ap- 
pointed, he is essentially on his own; and if he proves to be incompetent 
or unresponsive to the public Interest, the President will usually .lot be 
held at fault. On the other hand, an incompetent assistant secretary 
reflects directly on the President, his administration and his standing with 
the public. Every President incurs political obligations. The independence 
of the regulatory agencies tempts a president to satisfy a political debt to a 
deserving friend or supporter by appointing him to a comfortable agency 
berth. * * » 



Another consequence of carrying the concept of independence too far 
is that it impedes the development of comprehensive and harmonious 
national policies in such broad areas, for example, as transportation, com- 
munications, and trade regulation, where a single agency’s responsibility 
covers only part of the field. In these areas we should not let the abstract 
notion of agency independence i nterfere with the President’s constitutional 
power and duty to take care that the laws enacted by Congress arc faith- 
fully executed; that the various agencies concerned do not neglect their 
statutory responsibilities ; and f hat the specific regulatory policies followed 
by each of them arc complementary and coordinated vdth basic national 
goals. 



Turning now to its multimember structure, experience shows that this 
produce a d^igerous depersohalization and invirfbility of agency activ- 
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ity. When the public is only dimly aware of an agency as a distant and 
impersonal institutional entity, when one man cannot clearly be identi- 
fied as responsible, who is there to hold accountable for the agency’s 
shortcomings? Group deliberation and decisionmaking also engender un- 
necessary delay as well as indecisiven'^ compromise, and the expedient 
of solving difficult and controversial problems by waiting for them to go 
away. As everyone with agency experience knows, its multimember 
structure is a substantial and frustrating obstacle whenever swift and 
incisive regulatory action is required, 

Gase-by-case adjudication of alleged violations of law has pi'oved to be 
inefficient and ineffective, and, in many cases, unfair. Litigation is an 
excessively slow, expensive, clumsy, and inadequate process for resolving 
technical and complex economic issues. * * * 

The strongest argument I would make against agency adjudication of 
a.lleged violations oi law is that the blending of prosecutorial and ad- 
judicative powers in a single tribunal imposes intolerable strains on fair- 
ness. The problem of avoiding prejudgment,’ in appearance or in fact, 
constantly hovers over all agency activity, and is troublesome to agency 
membera in almost every kind of action it takes. It can arise in the most 
subtle as well as obvious forms. 

Consider for example, the so-called test case where the agency issues 
a complaint in order to establish a new legal principle or remedy. * * * 
Agency membera frequently take an active part in the precomplaint in- 
vestigative and prosecutorial phases of these cases; and the complaint 
is uisually issued with the knowledge that, because of the novelty and 
importance of the issues, it will be fully litigated and be back for adjudica- 
tion on the record. When such a test case does come up on appeal to the 
agency members, while there is no bias or prejudgment of guilt in the 
classic sense, there is an inescapable predisposition in favor of the agency 
position as set forth in the complaint. * * 

An agency member may vote for an order not because he is peraonally 
convinced that there is a violation of law but because he feels, perhaps 
in an excess of humility, that since it is a test case involving a doubtful or 
unsettled question of law, his duty is to find against the respondent so 
that the case may go on to the courts for definitive resolution. * * * 

But the judicial process is designed to insure that the judge is both 
neutral and disinterested, and has no interest other than that of applying 
the law fairly and evenhandedly. An agency member, on the other hand, 
cannot be unconcerned with whether the outcome of the case is to ad- 
vance or to retard an important agency program to which substantial re- 
sources have been committed. Even the most conscientious regulator 
cannot, when he acts as judge, ignore the effect which the decision xvill 
have on the agency’s regulatory policies and goals. 



Moreover, an agency member cannot escape the implications of his 
leadership role in the agency. He may fear the eflFect on staff morale if he 
votes to dismiss the complaint or reject the agency position in an im- 
portant case. He may prefer to see the onus of dismissal borne by a review- 
ing court. And an agency member, qua judge, may well be apprehensive 
that dismissal of a complaint will imply that he made an ei*ror in having 
voted, qua prosecutor, to issue it. * * * 

Xhus, while I have long held to the opposite view, I am now convinced 
that we will lose nothing, and gain much, by eliminating from agencies 
like the Federal Trade Commission the function of case-by-case adjudi- 
cation of alleged violations of law. T his function should be transferred 
cither to the district courts or, preferably, to a new trade court which is 
decentralized and holds hearings in every State, thus bringing the judicial 
phase of the regulatory process much closer to the people. The trade court 
could be given jurisdiction not only of complaints prosecuted by the 
agency, but also private class-action suits brought by consumers and com- 
petitors injured by the same alleged unfair trade practices. To permit 
full and comprehensive disposition oi the case by a single tribunal, the 
court should have authority not only to issue preliminary and fin^ in- 
junctions, but also, where appropriate, to award damages, civil penalties, 
and other equitable relief. 

Relieved of its adjudicative responsibilities, the agency’s remaining 
functions should be vested in a single commissioner serving at the pleas- 
ure of both the President and Congress, and removable by either ( in the 
case of Congress, by a majority vote of both Houses ) . This would permit 
the public to hold both the President and Congress accountable for an 
agency’s continued failures or poor performance. * * * 

Elimination of the adjudicative function will enable an agency to 
concentrate its resources on a single central objective: The development 
and enforcement of regulatory policies carrying out the statutory man- 
date. To that end, it would conduct investigations and studies, utilizing 
fully its power to gather information on emerging regulatory problems j 
it would make expanded use of its rulemaking authority (including is- 
suance of guides and enforcement statements ) as the primary method for 
formulating policies and standards j it would proceed in court against 
persons charged with engaging in unlawful acts or practices, including 
those prohibited by valid agency rules or regulations | and it would advise 
the Congress and the President on any need for new legislation. All of 
these essential ad minis trative tasks, executive and quasi-legislative in na- 
ture, arc better performed, more quickly and more incisively, by a single 
administrator than by a multimember tribunal. 

Centralizing full authority and responsibility for an agency’s activi- 
ties in a single administrator wili unquestionably facilitate the develop- 
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ment and formulation of regulatory policy. It will also lighten the burden 
of fashioning comprehensive and coordinated national policies in those 
areas where other government agencies or departments have overlapping 
responsibilities. 

Moreover, an agency should be no less independent, in the best sense 
of the term, because it is under the leadership of a single man. Xhe agency 
should still be required to develop regulatory policies that are truly non- 
partisan and responsive to public md consumer needs, and not to those of 
special interest pleaders, By increasing its visibility and accountability to 
the public, the proposed change in structure should result in a far greater 
degree of agency responsiveness than now exists. 

Admittedly, having only one man in charge may make it easier to 
exert political pressures on him, bad as well as good. * * * The present 
structure of the agencies has failed to insulate them from improper in- 
fluences, while the proposed change at least ofTers the hope of increased 
responsiveness to consumer needs and the broad public interest. Nor do I 
see any reason why a policy making government regulator should be ap- 
pointed for a long term of years, and not be removable from office 
despite continued public dissatisfaction with his performance. Such a 
public official should be required to live dangerously in that respect. * * * 
If Congress, the President, or the public is disappointed with an agency’s 
performance, there should be one man upon whom attention can focus 
and from whom immediate improvement can be sought. We cannot do 
that with the independent regulatory commissions today; and both they 
and the public suffer from it. 

With a single man given full authority and responsibility for an 
agency’s activities, it should be easier to attract better men. A President 
will be more reluctant to appoint incompetent commissioners, for their 
failuic will be his failure ; their incompetence will be his embarrassment ; 
continuing them in office, despite poor performance, will be his 
responsibility. * * » 

I think it would be a serious mistake to transfer the regulatory agencies 
to the large executive departments where they would disappear, like the 
Food and Drug Administration, submerged under massive layers of 
bureaucracy. Agencies should continue to be independent in that sense— 
so that they may be clearly visible, fully accountable, and unable to 
blame others for their own deficiencies. 

I am not as fearful as I once was that transferring agency adjudica- 
tion to the courts would create a competing organ of policymaking. If 
the proposed changes should result, as I believe they will, in far greater 
and more effective utilization by the, agencies of their administrative 
powers^ — again I stress the tremendous pofentjal of rulemaking as a prac- 
tical and fair method for developing and articulating regulatory policy — 
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there will be little danger of judicial usurpation of the agencies* 
authority. * * * 

It is perhaps unnecessary to say, in conclusion, that no reforms in 
the structure of the regulatory agencies will succeed unless there also are 
radical changes in the climate of govemment and the political proc- 
esses. ^ « We must institutionalize the means whereby the public 

may be aware of, and participate in, political and govcmmental proce^es 
that aflfect the quality of all our lives. We must open wide the doors 
and windows of government agencies, so that the public may see for 
itself what is or is not being done, and demand an accounting from those 
in charge. 

Every institution of goverTiment must be renewed and adapted to 
changing social and economic conditions. It is no criticism of the ad- 
ministrative process, and the creative scholars and statesmen who have 
nourished its growth, to find that it is no longer adequate to the needs 
of the present and the future. TIic current widespread di^atisfaction 
with the performance of the regulatory agencies offers an opportunity 
for genuine reform. ^ * This opp>ortunity should not once again be 

allowed to slip by, without meaningful change and improvement. 
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APPENDIX 2-A 



SUMMARY OF MAJOR STUDIES RELATING TO THE 
CREATION OF AN ADMINISTRATIVE COURT 



1934 American Bar Association Proposal 

A special committee on administrative law reported to the 57th annual 
meeting of the ABA in 1 934 and recommended creation of an adminis- 
trative court. Specifically j it urged that i 

* Judicial functions of Federal administrative tribunals he divorced 
from their legislative and executive functions and placed in a Fed- 
eral administrative court with appropriate branches or in an appro- 
priate number of independent tribunals subject to Judicial review; 

* Judicial power not be delegated by Congress to any nonjudicial 
tribunal ; 



• Abolition of independent boards and commissions and substantial 
reform of existing administrative machinery ; 

• Establishment of a court consisting of a large number of judges to 
permit its organization into divisions and branches for deciding par- 
ticular classes of administrative controversies. ' 

The committee felt that the evils present in the multiplicity of Federal 
administrative tribunals were mainly due to three factors: 

• Combination of judicial with executive and legislative powers • 

• Insecure tenure of office of administrative judicial officers; 

• Lack of effective independent review or judicial control of admin- 

istmtive decisions. L ^ 



The court would be 
court system in 

o 
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patterned to some extent after the administrative 
It would h^^^n appellate division j power to 
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adjudicate issues of fact as well as law and would be constituted as a 
legislative, not constitutional court. 

The committee’s propmal for an administrative court expressly rep- 
resented an ideaj, rather than something of immediate practical 
application, 

{Report of the Special Committee on Administrative Law^ before 
the 57th Annual Meeting of the American Bar Association, Milwaukee, 
Aug. 28-31, 1934.) 

1936 American Bar Association Special Committee on 
Administrative I^aw 

The committee found fault with the seeming incongruity of policy- 
making, prosecuting, and adjudicating within the same agency, while 
noting that constitutional courts would not ordinarily review the findings 
of fact made by the agencies. 

Accordingly, the committee recommended an administrative court of 
40 judges, 33 to come from the existing Court of Claims, board of tax 
appeals. Custom Court, and Court of Customs and Patent Appeals. 
The court’s trial division of four sections would have jurisdiction over 
claims, customs, and tax mattera and would have original jurisdiction 
to revoke and suspend all licenses, permits, registrations, or other grants. 
The appellate division would have jurisdiction to review decisions of the 
trial, sections and would absorb the jurisdiction of the Court of Customs 
and Patent Appeals. Decisions of the court could be appealable on cer- 
tiorari to the Supreme Court. 

{Americati Bar Association Special Committee on AdministTative 
Lmju, 61 ABA—Rept. 721-793 [1555].) 

1937 President’s Committee on Administrative Management 

The committee recommended organization of a Judicial and admin- 
istrative section in each regulatory commimion to assure judicial neu- 
trality. Transfer of the independent commissions into regular executive 
departments was also urged. 

TTie committee felt that a separate administrative court dealing with 
qu^tions of l»th law and fact would impair the regulatory r^ponsi- 
bilities of the agencies. 

{The President's Committee on Administrative Management, Report 
of the Committee with Studies of Administrative Management in the 
Federal Government, II. S. Government Printing Ofhee, Washington, 
D.C., 1937.) 

1941 Attorney General’s Committee on Administrative 
Procedure 

This committee report provided the basis for suteequent enactment of 
the Administrative 
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It stated that there was a necessity for delegating functions and au- 
thority within the agency. 

The committee recommended the use of hearing cfficers as a separate 
unit within each agency to initially decide cases. There would be appeal 
of the officers’ decisions to the heads of the agency who might review the 
full records. It was felt that the separate office of hcariug commissioners 
was the kind of intemal separation of function which would assure im.= 
partiality in agency proceedings. 

The dissenting position of these membei-s favored complete separation 
of judicial functions and recommended an administrative court. 

{Final Report of the Attorney GeneraVs Committee on Administra- 
tive Procedure^ U.S, Government Printing Office^ VVashington, D.C.f 
1941.) 

1955 Second Hoover Commission 

The commission felt that in essentially judicial proceedmgs before the 
agencies- — proceedings in which the remedy awarded is one ordinarily 
granted by the courts— there was little protection of private rights. It 
therefore urged that judicial functions be separated. The separation could 
be to persons not participating in agency adjudications or to the courts. 

The commission recomniended that : 

Congress should look into the feasibility of transferring to* fee 
courts certain judicial functions of administrative agencies, such as 
the imposition of money penalties, the remission or compromise of 
money penalties, the award of reparations or damages, and ffie issu- 
ance of injunctive orders, wherever it may be done without harm 
to the regulatory process. 

Functions that could not be readily transferred to courts of genera] 
jurisdiction were to be removed from agency control and placed in an 
administrative court of the United States. 

The administrative court, to be divided into tax, trade, and labor sec- 
tions, was viewed as a vehicle for the evolution of agency adjudication 
and eventual transfer of all judicial activities from the agencies to courts 
of general jurisdiction, 

{The U.S, Commission on Organization of the Executive Branch 
of the Government, Legal Services and Procedure, U,S, Government 
Printing Office, Washington, D,C,, 1955.) 
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APPENDIX 2-B 



SUMMARY OF MAJOR BILLS TO CREATE 
AN ADMINISTRATIVE COURT 



The following arc among the most significant bills introduced in Con- 
gress since 1929 to create an administrative court. None have been 




1929 Norris Bill — (S, 5154, 70th Cong., Second Sess.) 

Proposed an administrative court to unify the Court of Claims, the 
Court of Customs Appeals, and the Board of Tax Appeals, and to have 
exclusive jurisdiction in claims and tax cases and appellate jurisdiction in 
customs cases. ' ‘ 

1933 Logan Bill— ("S'. 1835, 73d Cong., First Sess.) 

Proposed that the court would have exclusive appellate jurisdiction, 
rather than exclusive oH^nal jurisdiction in tax cases; in patent cas^ it 
would have appellate jurisdiction. • 

1936 Logan Bill— (" S. 3787, 74th Cong., Second Sess.) 

Proposed that all of the various specialized courts be merged into an 
administrative court. Also proposed transfer of the agencies’ power to 
revoke or suspend licenses, permits, grants and registration to the admin- 
istrative court, which would have exclusive jurisdiction in these mattera. 
Representative Geller introduced die same bill in the House ( H.R. 1 2297, 
74th Cong., Second sesfflon, 1936 ) where it died in committee. 




1937 Logan Bill — (S. 273, 75th Cong,, First Sess.) 

Proposed a specialized administrative court tc review agency actions re- 
garding licenses, permits, registrations, and other grants. 

1938 Logan Bill — (S, 3676, 75th Cong,, Second Sess,) 
Broadened the jurisdictional provisions of the 1937 bill to include all 

final orders and decisions of the Board of Tax Appeals, the regulatory 
commissions, and numerous other agencies. The court would have review 
jurisdiction. This bill f 'as supported by the ABA, passed both houses of 
Congress, but was vetoed by President Roosevelt in 1 94u. 

1953 McCarran Bill — ( S. 14, 83d Cong,, First Sess.) 

Proposed a court with jurisdiction of all cases which would otherwuse 
be within the jurisdiction of any court of the District of Columbia for 
judicial review of an agency action and for the civil enforcement of the 
rules, orders, or investigative demands of any agency. The court would 
also be able to issue declaratory orders with respect to agency action or 
powers and compel or direct taking of agency action wrongfully withheld 
or erroneously applied. 

1955 McCarthy Bill — (S, 2541, 84th Cong,, First Sess,) 

Proposed a court which would po^ess all the powers of a Federal dis- 
trict court, and would have jurisdiction to l ender judgments, issue orders, 
and conduct proceedings under the tax, trade, and labor laws, 

1959 — (S, 1273, 1274, 1275, 86th Cong,, First Sess,) 

Proposed a special Labor Court, and Tax Court, and Trade Court 
r^pectivcly. The courts would be trial courts ^v’ith oidginal jurisdiction 
'to issue final ordere and judgments revi.ewal>le by U.S, Courts of 
Appeals. 

1963 Bennett Bill— fFr.jR. 43, 88th Cong,, First Sess.) 

Proposed an administrative court **vith concurrent jurisdiction with 
the several agencies to hear and determine disciplinar}';, enforcement, sus- 
pension, and revocation cases. Any agency could petition the court to 
accept jurisdiction over trial and decision of any particular erases begun 
by the agency. The court would consist of nine members appointed by the 
President with Senate concurrence to serve 1 1-year terms. 
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APPENDIX 3 A 



COMPARISON OF PROCEEDINGS CASES 



(Backlog mud age) 

F^iscaijfear 



1965 

ICCi 

Backlog * 993 

Percent change since 1 965 
Average days to completion . 286 

FMC : 

Backlog ^ . 40 

Percent change since 1 965 
Average days to completkon ^ . 542 

CAB: 

Backlog 5 ..... .A . = . 848 

Percent change since 1 965 . 

Average days to completion 8, 326 



J966 


1967 


lorn 


1969 


1970 


8, 050 
4-34. 3 
219 


6, 108 
4-1. 9 
265 


5, 264 
= 12. 1 
286 


4, 962 
— 17. 2 
262 


- U. 0 
242 


65 

4-62. 5 
493 


73 

4-82. 5 
397 


109 
4- 1 72. 5 
468 


49 
4-22. 5 
523 


94 

4- 1 35. 0 
509 


933 

4-10. 0 
306 


1, 174 
4-38. 4 
362 


1, 349 
4-59. 0 
421 


991 

4-16. 8 
285 


998 
4- 1 7. 6 
306 



1 IOC annual reporta lOaT-^TO. In the period shown totel proceedings cases and backlog have declined but 
the number of ICC cases over 4 years old has risen from 16 on Mar. 31, 1967, to 224 on Mar. 31, 1970. 

2 Backlog Is limited here to dpckctad or filed proceedings CMes at fiscal year end. 

i FMC annual reports 1967--70, . 

4 Docket records FMC. Confined to cases decided by commission and does not Include rulemaking proceed- 
ings, special docket or Infonnal docket. 

4 CAB annual reports 1966-67 and OAB DMtote Office. 

♦ Office of Management Analyili, CAB. 

NoTE.~In all 8 agencies, the number of proceedings Msea has been reduced by modified hearing practices 
such as ad hoc proceedlngi and general application ruM. - , ^ 
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APPENDIX 3--B 



COMPARISON OF GROWTH IN TRANSPORTATION 
TRAFFIC WITH EXPENDITURES AND PERSONNEL 
LEVELS CF THE ICC, CAB, AND FMC ‘ 



Gross riatioxial product: 


1965 


1966 


1967 


1968 


1969 


Amount (in billions) 


654 


721 


769 


828 


901 


Percent change from 1965 , , 




+ 10. 2 


+ 17. 6 


+ 26. 6 


+ 37.8 


Intercity ton-miles - 

Amount (in billions) 


1, 638 


1, 747 


1 , 763 


1, 838 


. 1, 900 


Percent change from 1 965 


. . . _ s , s _ 


+ 6. 7 


+ 7, 8 


+ 12. 2 


+ 16.0 


Intercity passenger miles : 
Amount (in billions). 


920 


971 


1, 021 


1,081 


1, 130 


Percent change from 1 965 ......... 


• 


4-5. 5 


+ 11.0 


+ 17. 5 


+ 22. 8 


Interstate Commaree Oommission : 

Expenditures (in thousands) 


26, 491 


27, 264 


27, 107 


23, 706 


24„ 582 


Percant change from 1965. 




2. 9 


2. 3 


— 10.5 


— 7. 2 


Personnel ^ 


1, 998 


1, 953 


1, 929 


1, 899 


1, 802 


Perceut change from 1965. ........ 




= 2. 3 


— 3. 3 


— 5. 0 


— 9. 8 


Civil Aeronautics Board : 

Expenditures (in thousands) 


1 1 , 205 


10, 856 


1 1, 536 


9,074 


9, 839 


Percent change from 1965 , . . 




— 3. I 


3.0 


— 19.0 


— 12. 2 


Personnel ^ 


630 


610 


770 


651 


654 


Percent change from 1965 




— 3. 2 


. +22. 2 


4~ 3. 3 ■ 


4^ 3* 8 


Federal Maritime Gommisiion : 

Expenditures (in thousands). ...... 


2, 857 


3, 091 


- 3, 454 


3, 376 


3, 704 


Percent change from 1 965 


, - m U ^ m m * 


8. 2 ' 


. 20. 9 


25. 2 


29. 6 


Personnel 


240 


246 


254 


253 


242 


Percent change from 1 965 . 


....... 


+ 2, 5 


+ 5. 8 


+ 5, 4 


+ 0. 8 



* All d&ta on ftacal year basis except for intercity ton-mllos and passenger miles whicb are on a calendar 
year basis. 

2 Adjusted for lOO and GAB transfers to the Departni©n.t of Transportation* 

SoimcEsj IT*S. Budget and Appendix, 1067—72; Transportation Associstioii of ATnerlca* “Transportation 
Facts and Trends'* (7th ed. 1970), 
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[, Source: Hcarin c s .011 Department of TransiDortation and Belated A g encies A ppro Driaticns f or 1971 Before a Subrom.iiittejof_:tte 

House Committee on A pp ropriations , Niofity-lirst: Con,gretss, 2d &ss,, Pt. 3, 387 |t9'7'01.1 





APPENDiK 3-B 
Chart 2 



COMPARISON OF ICC FUNDING LEVELS 

FISCAL YEARS 1067 - 1971 
(DATA ADJUSTED FOR COMPARABILITY FOR 1971*) 
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[Source: Hearin g s on Department of TransDortatlon and Related A g encies A ppropH- 

ations for 1971 Before a Subcommittee of the House Committee on A ppro- 
priations . Ninei./-tirst Congress, 2d Sess,, pt. 3, 387 (1070).] 
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OOMFABISON OF FEDERAL, STATE, AND LOCAL TRANSPORTATION EXPENDETDRES 

WITH TOTAL PUBUC EXPENDITURES > 
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PERCENTAGE CHANGES IN MOTOR CARRIER 
OPERATING RIGHTS APPLICATIONS AND 
ICC HEARING EXAMINER-ATTORNEY ADVISORS 

EMPLOYMENT LEVELS 



FISCAL YEARS 1967 — 1971 

PERCENTAGE 

CHANGE 




ISource; Submission of Interstate Commerce Commission for fiscal 1071 budget request.] 
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APPENDIX 3-F 



Table 1 

Bt^GET, SELECTED WORKLOAD, AND PERSONNEL 
COMPARISONS FOR THE INTERSTATE COMMERCE 

COMMISSION 

F^iscai 



1965 


1966 


1967 


1968 


1969 


1970 


Expenditures (in thousands): 


Actual 26, 491 


27 , 264 


27, 107 


23, 706 


24, 582 


27, 464 


Adjusted acutal i 26, 491 


26, 380 


25, 361 


21, 058 


20, 495 


19. 331 


Percent change from 1965 


(adjusted actual) . 


— . 4 


— 4. 3 


— 20. 5 


— 22. 6 


— 28. 7 


Workload : 


Oases ^ 9, 575 


11, 372 


7, 677 


7, 465 


7, 508 


8, 334 


Percent change from 1 965 * . , , . 


4-20. 8 


— 19. 8 


— 22. 0 


— 21. 6 


— 13. 0 


Personnel : 


Average . . 2, 399 3 


1, 953 


1, 929 


I, 899 


1, 808 


1, 802 


Percent change from 1965 ......... 


— 18. 6 


— 19. 6 


— 20. 8 


— 24. 6 


— 24. 9 



* Personnel compensation has been adJuMted for pay rate changee while remaining expenditures have been 
adjusted for Inflatlpn* both since 196S. 

^ The number of formal hearing eas^ has been reduaed over a rooent period of yea^ by modlAed hearing 
practices^ In spite of this, there has been an increase over the last 4 years In this type of ease. The worRload 
noted above Is believed understated since the ICO also has responsibility for regulation of earner rates, 
practices, operating authority, and finances; enforcement of statutes and legulations affecting transporta- 
tion and carilers; and review of carrier accounting arid statistics* 

5 Includes 401 positlona later transfemd to the Department of TFansportation. 

Source: 17*8- Budget and Appendix, 1967-=72^ 
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Table 2 

BUDGET, SELECTED WORKLOAD, AND PERSONNEL 
COMPARISONS FOR THE FEDERAL MARITIME 

COMMISSION 

Fiscat 





1963 


1966 


1967 


1968 


1969 


1970 


Expenditures (in thousands): 


Actual 


2, 857 


3 , 091 


3,454 


3, 376 


3, 704 


3, 947 


Adjusted actual f 


2,857 


2,985 


3, 232 


3, 177 


3, 088 


2, 776 


Percent change from 1965 


(adjwted actu^) . ...... 




4-4. 5 


4-13. 1 


4-11. 2 


4-8. 1 


— 2. 8 


Workloads 


Docketed cases ^ . 


75 


52 


66 


100 


50 


171 


Percent change from 1 965 . . 
Personnel : 




— 30. 7 


— 12. O 


4-33. 3 


— 33.4 


4-128. 0 


Average .. 


240 


246 


254 


253 


242 


226 


PCTcent change from 1965, 




4-2. 5 


4-5. 8 


4-5. 4 


*4=. 8 


— 5. 8 



* Personn©! eompenaatlqn has been adjmted for pay mt© ehang^ while ^malning ©xpendltiires have been 
adjusted for inflatipnp both since 19^^ 

^ pocketed are those cas^ foramlly recalled bF the PMO^s Offlee of Hearing Bxamlnen and are mas- 

tratlFe of formal amudlcatlon In the PMC, The abo^e data Is anunde^tatement of the total PMC workload, 
whieh also in^ttd^ admlidstratlon of various shipping statute, and r^matlon of dom^tlo oflshore and 
Intemational waterborne coimnerce. 

BoracKsr U.S. Budget and Appendix, 1967-72^ Budgot Submissionsi Statistical Workload SummarFp 
196M2. 
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Table 3 



BUDGET, SELECTED WORKLOAD, AND PERSONNEL 
COMPARISONS FOR THE CIVIL AERONAUTICS 

BOARD 



Fiscal ^ar 





1963 


I9m 


1967 


ises 


1969 


1970 


Expenditures (in thousands): 














Actual 


H, 205 


10, 856 


1 i 




9, 839 


11, 060 


Adjusted actual *. . 


I 1, OjO 




11, 205 


10, 516 


10, 801 


8, 063 


8, 204 


7, 778 


Percent change from 1965 














(adjusted actual). ...... 

Workload : 




— 6. 1 


— 3. 6 


— 28. 1 


— 26.8 


— 30.6 


Route cases * . . . . 


68 


73 
H-7. 4 


85 
+25. 0 


91 

+ 33. 8 


116 
+ 70. 6 


83 

+22. 1 


Percent change from 1 965 . 
Personnel: 


Average 


» 836 


610 


770 


651 


654 


658 


Percent change from 1965. . 




—27. 0 


— 7. 9 


— 22, 1 


—21. a 


— 21. 3 



» PeiBonnel compensation has been adjUBtod for pay rate ehanses while remaining expenditures ha^e been 
adjustsd for Inflatlonp both itnea 1965 * 

* Oneof the CAB 's principal aetlvltles Is the award of operating authority. Boute casra are a measure of that 
aotlvity and the above data showa an Inoreaae in fonnal hearli^ route cases. However, total workload 
oncompaasra other O AB aotlvltlM, such as regulation of rates and farm, r^ulntlon of ^roemonts and Inter- 
locklnt relationships, and subsidy support of air service. Thus, the above data Is beUeved to understate the 
CAB'S total workload. 

Include MB pmltiona later tninsfemd to the Department of Transportation. 

Soitbcb;: IT.S. Budget and Appendix, 1 QB 7 - 72 . 




APPENDIX 3-H 



PASSENGER REVENUES 

1939 — 1967 



MILLION 

DOLLARS 




MILLION 
DOLLARS 
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APPENDIX 3-K 

AVERAGE LOAD CAPACITY, LOAD FACTOR, AND 



LENGTH 


OF 


HAUL 


OF 


CLASS 


I 


INTERCITY 


CARRIERS OF PASSENGERS 

J939 1947 1930 


1955 


1960 


1963 


1968 


LOAD 

Average number 
of passengers 
(per unit)t 
Air, 


8. 3 


19. 3 


22. 7 


32. 6 


38. 3 


48. 8 


52. 9 


Bus 


14. 3 


19. 6 


18. 2 


18.4 


17. 9 


19. 2 


18. 8 


Rail 


13. 4 


21. 0 


17. 0 


17. 8 


19. 4 


23. 2 


22. 9 


Total passenger- 
mil«i 

(millions) : 

Air. ....... 


683 


6, 105 


8, 029 


19, 852 


30, 557 


51, 888 


87, 508 


Bus ........ 


7, 295 


20, 982 


1 7, 030 


14, 629 


13, 307 


15, 813 


15, 370 


Rail. ... 


22, 651 


45, 921 


31, 760 


28, 526 


21, 258 


1 7, 338 


13, 110 


aAPAOlTY 
Average number 
of seats 
(per unit): 

Air 


14. 8 


29. 9 


37. 1 


51. 5 


65, 4 


89. 2 


100. S 


Bus , 


26. 6 


34^3 


35. 9 


39. 1 


39. 5 


39. 8 


40. O 


RaU 


72. 0 


70.0 


69. 0 


66.0 


65. O 


68. 0 


74. 0 


Total seat-miles 
(millions): 

Air. ....... 


1, 215 


9, 364 


13, 125 


31, 371 


52. 220 


94, 787 


166, 871 


Bus , , 


13, 559 


36, 746 


33, 590 


31, 059 


29. 375 


32, 807 


32, 702 


Rail. . . ..... 


122, 071 


153, 300 


129, 030 


105, 600 


71,409 


50, 818 


42, 364 


LOAD FAGTOR » 

Air 


56. 2 


65. 2 


61. 2 


S3. 3 


58. 6 


54. 7 


32. 5 


Bus. 


53. 8 


57. 1 


50.7 


47. 1 


45. 3 


48. 2 


47. 0 


A^aiE .............. 


18. 6 


30.0 


24. 6 


27. 0 


29. 8 


34. 1 


30. 9 


LENOTH OP HAUL 

(milCT) 

^^ir . • . . 


394 


474 


461 


519 


583 


614 


651 


Bus . . . , 


54 


46 


52 


65 


78 


94 


92 


BB a. 


85 


111 


128 


129 


139 


125 


95 



4 Load factor la the percent of capacity utilized^ it Is determined by dividing either the avemge number 
of passengers per unit by the avenge number' of seats per unit or by dividing the total passenger-miles 
by the total seat-miles. 



SouBCs: Transportation Association of Anaerioa/ ♦♦Transportetlon yacts and Trends'' IB (7th ed, 1970) . 
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APPENDIX 3-L 



PIGGYBACK AND CONTAINERIZATION TRENDS 



Containerization is one of the most efficient methods yet found for 
shipping many types of products long distances. Piggyback or TOFC 
(trailer on flatcar) service refers to the transportation of cargo in high- 
way trailers or van-size containers using both rail and motor carriera. 
Fishyback movement is the transportation of cargo in trailers or van-size 
containers by water carrier and by the facilities of another mode. 

These movements combine the benefits of transport by truck with the 
long haul economies of rail or water transport. This service allows rail- 
roads and water carriers to be in a position to compete for traffic at 
locations not directly served by them and make available to motor car- 
riers lower cost movement over long distances. The piggyback principle, 
which allows various combinations of intermodal freight movement, 
offere shippera and carriera lower costs and improved means for co- 
ordinating the service characteristics of several modes. 

The growing importance of piggyback between 1955 and 1969 is in- 
dicated by table 1 which shows that rail piggyback carloadings are in- 
creasing as a percentage of total carloadings. 

One of the largest container markets now lerging is that of mari- 
time transportation, including both foreign commerce and domestic 
coastline, intercoastal, and offshore movements. It is estimated that the 
^®f^l van container fleet for U.S. foreign and domestic maritime trans- 
port will increase by 1977 by about 1 1 percent, with annual world con- 
tainer production reaching 53,500 units.^ 

The underlying demand for containerization has led to a growth of 
U.S. container ships (including those with partial capacity) in recent 
years. Table 2 shows that total container capacity increased over 300 
percent between 1966 to 1969. 

About 55 to 60 percent of the general cargo trade of the United 
States, based on 1965 shiprnents (which is 15 percent of total U.S. ex- 
port/import cargo) is highly to moderately susceptible to containeriza- 
tion, according to trade source. This indicates that at least 9 percent of 
^he total export/import cargo of this country will be a market for im- 
tt^ediate containerization with expanded technology, lower labor costs, 
systems development, one-port service, and the transferability of contain- 
ers to other modes of transportation. 

* Kaiser Alummum, Inc., “QontairieWSation, An Outlook to 1977 .” 
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APPENDIX 3=L 



Table 1 

COMPARATIVE TRAFFIC SUMMARY? CLASS I RAIL- 
ROAD REVENUE CARLOADINOS AND PIGGYBACK 

CARLOADINGS, 1953-69 



Ret/enue carloadings FiggybMk carlaadings 



Tear 


Amount 


Percent change 
from 1955 
{decrease') 


Amount 


Percent of 
total car- 
loadings 


Percent change 
from 1955 


1935. 


37, 636 




168, 000 


(») 




1960 


30, 441 


(19. I) 


534,000 


1. 8 


229. 8 


1963 




(22. 3) 


1, 034, 000 


3. 5 


515. 4 


1969. . . . 


28, 292 


(24. 8) 


1, 344, OOO 


4. 8 


700. 0 



iMegUglbl©. 

Souses: Association of American RaUroads. 
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Table 2 



U.S.-FLAG COISTTATIVER SHIPS 1966-69 



Number of container ships 

Container capacity * , , . 

Number of ships with partial capacity 

Container capacity , . . . . 

Total ships with container capacity . 

Total container capacity . * . 



Juru 


June 


June 


Percent 

change 


19G€ 


1968 


1969 


1966-69 


40 


70 


79 


97. 3 


0, 334 


22, 369 


33, 376 


239. 7 


29 


88 


103 


255. 2 


2, 322 


9, 763 


13, 554 


483. 7 


69 


158 


182 


163. 8 


1 1, 636 


32, 332 


47, 130 


304. 3 



) dumber of container units* 

BoxmcB: Compiled from data supplied by the Maritime Admlniatmtlonp Departmerit of Commerce* 
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THROUGH DIRECT SUBSIDY 



Innovation 


ICC 


FMC 


CAB 


Suhsidy 


Air transportation: 


Jumbo jets. , . . . 


X 




X 


X 


Supersonic air transport. , 


X 




X 


X 


Vertical lift aircraft 

Highway transportation: 


. . . . . 


....... 


X 


X 


Specialised toucks 


X 


X . 






Twin-ttailer combinationi ^ 


X 


X . 






Exclusive bus roadways ......................... 


X 




- 


X 


Pollution free autoinobiles 








X 


Containerization 

Pipeline transportation i 


X 


X 


X . 




Slurry pipelines 


X 








Solid pipelines. 

Rail tt’ansportation: 


X 


....... 







Unit teains. , . , 


X 








Piggyback service. 


X 


X 


X . 




Jumbo freight cars 


X 








Automated freight car confrol 


X 








Auto on train 


X 




X . 




Highspeed intercity passenger rains. . 

Water U^ansportation: 


X 


...... 


X 


X 


NucleM' powered merchant ships. 




, X . 




X 


Large integrated tows. ......................... 


X 






X 


Barge cairying ships. . . 


X 


X . 




X 


Gontamer and roll-on/off ships. .................. 


X 


X . 




X 


Alodernized shipbuilding. ............ 




X . 


# P 9 S V 


X 


Hydrofoil ships. 


X 


X . 


« P ? « e 


X 


Urban mass transportation (e.g,, monorail, rapid rail 


transit, rail-bus systems). . , . . . . ..... .. ........... . 


X 


» # p p - ? 


X 


X 


Air cushion vehicles (e.g., boats, trains) . . . . . . , . 


X 


X 


X 


X 


Pipeline travel (e.g., gravityj-vacuum, U'alns). .......... 


X 


> « K ■ p i 


X 


X 



X=In<licatM regulatory «eney InyolYemeiifc or Oovemment subiidy by Department of Transportation, 
Alaritime Admlnlstratloni Departineiit of Defense, or Atomic Energy Commission. 

SotmcE; Compiled from Transportation AMooIatlon ^.Amer^, “Transport Teohnologteal Trends,'* 
(October 1070). ^ 
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Excerpt from: 

Report of the ABA Commission to Study die 
Federal Trade Commission - 

* * * The FTC of the 1960*s is probably superior to most of its pred- 
ecessor, but continues to fail in many respecte. Ihrough lack of effec- 
tive direction, the FTC has failed to establish goals and priorities, to pro- 
vide necessary guidance to its staff, and to manage the flow of its work 

in an efficient and expeditious manner. 

All avmlable statistical measures of FTC activity show a downward 
trend in virtually all categories of its activities in the face of a rising 
budget and increased staff. Moreover, present enforcement activity rests 
heawly on a voluntary compli^ce program devoid of effective surveil- 
1^0 or sanctions. It thus appeare that both the voluine and the force 
^ V declined during this decade. 

We believe that the FTC has mismanaged its own resource. Through 
an inadequate system of recruitment and promotion, it has acquired and 

positions a number of staff membem of insufficient 
7^0 fa of the FTC to ^ablish and adhere to a s>^tem 
*^aused a nn of funds and ^itennel to trivial 

matters rather than to matteis of presang public concern. 

_ ^T^e ^mary res^^ failures must rest with the leader- 

sffiR of the Comniission. In^^^^^re years, bitter public displays of dis- 
sention among GOrnmissionera have confused and derhoi^^ized the FTC 

to provide leadership has left enforcemerit activity 

largely -aiiffie^,;^:;;.^ 

Sapti 15| 1969j at 1^3 (footnotes omitted) . 



Turning to specific areas of FTC efforts, we find, first, that in the 
field of consumer protection, the agency has been preoccupied with tech- 
nical labeling and advertising practices of the most inconsequential sort. 
This failing derives in large part from a detection technique which relies 
almost exclusively on the receipt of outside complaints. 

At the same time, the FXC has exercised little leadership in the pre- 
vention of retail marketing frauds. In this important field, the FXC has 
failed to build upon its most imaginative undertaking, the District of 
Columbia pilot project. Although emphasi:Eing the need for State and 
local effort, the FTC has kept its Federal-State coordination program 
patently understaffed. 

Unjustified doubts within the FTC as to its power or effectiveness in 
dealing with local frauds have caused it to remain largely passive in this 
area of enforcement, 

W^e recommend a new and vigorous approach to consunier fraud. 
The FTC should establish task forces in major cities to concentrate ex- 
clusively on this problem. These task forces should be giveii ample man- 
power and authority to pureue localized frauds expeditiously and 
effectively. 

We see in this project a source not only of improved enforcement but 
of substantially expanded knowledge as to the nature and significance of 
consumer fraud. We would expect the project to generate both new 
initiatives in the enforcement of the Federal Trade Commission Act and 
proposals for new legislation in the field of fraudulent and deceptive prac- 
tices. Furthermore, it would establish new lines for communication and 
cooperation with State and local agencies. We also believe that effective 
law enforcement in this area requires the creation of new procedural 
devices, including a right in the FTC, in appropriate situations, to seek 
preliminary injunctions against deceptive practices, and some form of 
private relief for on behalf of consumers injured by such practices. 

In the antitrust field, we believe that the FTC can perform valuable 
service in bringing the administrative process to bear on difficult and 
complex problems. We therefore propose that the concurrent jurisdiction 
of the FTC and the Department of Justice in antitrust enforcement be 
retained. We urge, however, that the present allocation of enforcen7.ent 
resources be reexamined and realigned in a manner more nearly con- 
sistent with the objectives of antitrust policy. 

The work of the FTC’s Bureau of Economics has been of substantial 
value. AVe think, however, that its public acceptance would be improved 
by a structural division into two separate unit&- — one to provide support 
to the enforcement work of the FTC, and the other to engage in funda- 
mental economic research. 
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Finally, we believe that several serious and pervasive deficiencies at 
the FTC must be acknowledged and corrected. 

First, it is imperative that the FTC embark on a program to establish 
goals, priorities, and eflFective planning controls. We recommend estab- 
lishment of a special staflF committee to review the current backlog of 
pending matters and to recommend to the Commission the cluing of 
fil« of marginal significance. We further propose the immediate expan- 
sion and invigoration of the Office of Program Review to take primary 
responsibility for proposing to the Gommission ways and means of coordi- 
nating future operations. 

Secondly, the agency must recognize that some of its most serious prob- 
lems— such as exce^ive delay and the conflict at the Commissioner 
level between the functions of prosecutor and judge— —can be solved by 
greater delegation of authority to the staff. We recommend that the Com- 
mission confer on its bureau directois the authority to issue complaints 
and cIotc investigations, on its General Counsel the authority to seek pre- 
lirmnary injunctions, and on its projected consumer-protection task forc^ 
the authority to initiate and cIotc investigations, issue complaints, and 
otherwise act as operating burea u s with respect to its own programs. 

Third, Commi^oners have been criticized for making themselves avail- 
able to those representing respondents or potential respondents on an ex 
parte, off-the-record basis. The CormTiission should define and publish 
criteria concerning the circumstances under which businrasmen and their 
attorneys may confer with Commissioners at all stag^ of its proceedings. 

In conclusion, this Commi®ion believes that it should be the last of 
the long series of committee and grou^ which have earnestly insisted that 
drastic changes were essential to recreate the FTC in its intended image. 
The case for change is plain. What is required is that the changes now be 
inade, and in depth. Further temporizing is indefensible. Notwithstanding 
the great potential of the FTC in the field of antitrust and consumer pro- 
tection, if change does not occur, there will be no sulMtantial purpose to be 
served by ite continued existence; the essential work to be done must 
then be carried on by other govcmmental institutions. 
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APPENDIX 4-B 



Exceipt from : 

Report of the ABA Commission to Study die 
Federal Trade Commission ^ 

The Bureau of Textiles and Fura is engaged exclusively in the enforce- 
ment of four statutes: the Wool Products Labeling Act (Wool Act), the 
Textile Fiber Products Identification Act (Textile Act) , the Fur Products 
Labeling Act (Fur Act) and the Flammable Fabrics Act. Of these, the 
first three are primarily aimed at protecting producera rather than con- 
sumers. We do not fault the FTC for enforcing these protectionist statutes. 
It is the judgment of Congress that these industries deserve some protec- 
tion from competition, and it is neither our province, nor that of the 
FTC, to repeal the statutes. We believe, however, that in allocating its 
resources along the whole spectrum of social problems which the agency 
could attempt to ameliorate, the FTC has given inordinate attention to 
these areas. ^loreover, the FTG*s enforcenient effort again has focused on 
trivial matters which bear little or no functional relationship either to the 
protection of competitors or the protection of coitsumers. 

For example, iti arcus v. the FTC found a violation of the act 

because of mislabeling on four wool blankets. One was labeled 70 percent 
wool and 30 percent rayon when it actually contained 79 percent wool, 
5-9 percent nylon and vaiious other fabrics, and a second was labeled 
90 percent wool and 10 percent nylon, when it in fact had 93.7 percent 
wool. The FTG complained because the blanket labels underatated the 
amount of wool, but ffie Court of Appeals found ffiat underetatement of 

*■ S^t. 15, 1969, at 43— 46 (footaotea omitjbedj . 

O^-'- 7 1 .t S 






wool content was not a violation- Another blanket was labeled 90 percent 
wool, 'but in. fact had 89.9 percent and that label was held valid by the 
court as an “unavoidable variation in manufacture.” The fourth blanket 
was labeled 100 percent wool when in fact it contained 14.3 percent 
residue other than wool, and this was held to be a meaningful variation. 
Since the respondent had sold over 1 million blankets during the period 
under investigation, the court concluded that the variations found did not 
constitute sunbstantial evidence of misbranding. 

Typical cases enforcing the Textile Act involve sleeping bags that were 
labeled “all acetate’’ but were, found to contain “substantially less,” or 
men’s trousers that were labeled 75 percent dacron-polyester and 25 per- 
cent cotton whereas “substantially less dacron” was present. There are 
probably some consumer protection advantages that result from enforce- 
ment of the Textile Act. Most consumers cannot tell by sight or touch 
whether a textile is, for example, 60 percent cotton and 40 percent dacron, 
or contains other fibers, and the Act requires that the label disclose that 
information. For a sophisticated shopper, such information is relevant. 
On the other hand, the consumer interested in more practical considera- 
tions, such as durability, shrinkage, launderability, and warmth, needs 
to be told how these qualities relate to fiber content. 

In enforcing the Fur Act, the FTC has adopted rules which provide 
that all information on the label must be in English, forbid the use of 
abbreviations on the label, and limit the minimum size of labels and the 
size of type that may be used on the label. Other rules prevent fictitious 
price comparisons, fraudulent claims of value, and bogus going-out-of- 
busine® sales. The following list of violations, taken from a report of a case 
that eventually reached the court of appeals, is some indication of the 
kind of infractions that may occur : 

A few hand written labels containing ( in addition to the required 
data) nonrequired words ^'fur name” on the same side; one garment 
with no fur identification; a hand written label which omitted 
the information that the fur was dyed and which contained the 
nonrequired words “romance flank muskrat”; more than 30 labels 
containing nonrequired words, e.g., “romance” and “fur name”; 
several labels omitting the information that the fur was dyed; about 
10 labels omitting the name or registered number of the marketer; 
several labels omitting the name of the mink trimming used on the 
garment of another fur; more than a dozen labels having the words 
“South west Africa” abbreviated as “S.W, Africa”; and several 
labels or garments of persian lamb in which the word ‘^lamb” was 
omitted. 

It is difficult to justify such literal-minded enforcement of this statute 
by the Bureau of Textiles and FurantMany of the trivial violadons found 



in the literal text of labels, invoices and advertising are hardly relevant 
to any serious consumer interest. Indeed, if the misleading information 
were deceptive in a significant way — for example, if rabbit were labeled 
as persian lamb— section 5 would be available to prevent continuation 
of such practices. 

The fourth statute enforced by the Bureau of Textiles and Furs is the 
Flammable Fabrics Act, passed in 1953, and amended in 1967. It is 
not a labeling or disclosure statute, but directly prohibits the manufac- 
ture and marketing of any wearing apparel that does not conform to 
standards promulgated by the Secretary of Commerce. The Act r^ulted 
from a number of highly publicized incidents in the early 1950’s involv- 
ing severe burning of children by highly flammable children's cowboy 
playsuits and so-called torch sweatcis, and was amended in 1967 to allow 
for more flexibility in standards and to broaden the coverage of the Act 
to include household fumishings, draperies and blankets. 

Time and effort devoted by the Bureau of Textiles and Furs to enforce- 
ment of this statute has been relatively minor compared to enforcement 
of the three labeling statutes. Of al l Textile and Fur Bureau cases on 
the FTC docket in July 1962, 13.3 percent involved violations of the 
Flammable Fabrics Act. The percentage rose to 30 percent in 1964 and 
dropped to 5.6 percent in 1966 and 5.8 percent in 1967. By 1968 it was 
up to 1 6 percent. Budget allocations for Flammable F abrics Act enforce- 
ment have run at about 10 percent of total textile and fur allocations over 
the last 5 yeais — compared to about 40 percent per year for Textile Act 
enforcement during the same period. 
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APPENDIX 4--C 
Table 1 

BUDGET^ SELECTED WORKLOAD, AND PERSONNEL 
COMPARISONS FOR THE FEDERAL TRADE 
COMMISSION 



fiscal y^ar 





1965 


1966 


1967 


1968 


1969 


1970 


SKpenditures (in thotisands)* 


Actual. 


13, 662 


13, 643 


14, 108 


15, 221 


16, 402 


19, 928 


Adjusted actual , 


13, 662 


13, 180 


13, 196 


13, 519 


13, 674 


14, 053 


Percent change from 1965 


(adjusted actual). ...... 


........ 


— 3. 5 


— 6. 7 


— 1. 1 


+ 0. 1 


+ 2. 9 


Workload I 


Oomplaints issued ^ . 


161 


194 


221 


123 


220 


241 


Percent change from 1965. 


........ 


+20. 4 


+ 37. 3 


— 24. 6 


+ 36. 6 


+49. 7 


Personnel i 


Average 


1, 145 


1, 127 


1, 119 


1, 197 


1, 185 


1, 302 


Percent change from 1965. 


........ 


— 1. 6 


— 2. 3 


+4. 5 


+ 3. 5 


+ 13. 7 



I Z^ei^onnel aompenaatlon has been adjuatsd for pa^r rate changea while remaining expenditures ha^e been 
adjusted for InRatlon, both slnee 

^ Complin ts issued** is bslio’^ad to be lllustratlTe, but an undarstatemant, of FTO workloads Appllaations 
for complaint, an Indicator not eubject to commission control, shows a 340 percent increase since 1965. 
The KTO has additional responsibility to conduct Inyastlgatlons, issue cease and desist orders^ eom» 
pUance orders, and trade regidations, and to oonduet antitrust activities- 

Bourcei Budget and Appendix, 1907-72. 
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So'Dici; Feieial Trafle Commissroi, Workiwd and Manpower Heports, 1960-70. 



appendix 4-D 

FEDERAI, trade COMMISSION: COMPEIANCE 

^iscGl 

■<> p- ^ 

• • 2, 975 2, 844 2, 866 2, 908 2 758 



received: 

A-'cceptive practices 

R^tramt of trade. ... ‘ . 

Textiles and furs ■••■.. 

Total 

Com^iance investigationi initiated: 

‘ practices. , , . 

of trade. ....... V'' ' 

and fyrs 

Total...,. 

Total of supplemental reporo: and i„ve..lg.,in„,, ^ 

Percentage of orders checked. 

to justice 1 !••«=*.* f . 

lor Civil penalty 



14 


33 


49 


14 


1 9 


• 45 

33 


27 

48 


14 

23 


15 

18 


14 

33 


92 


108 


86 


47 


66 


62 

19 


107 

49 


49 

33 


77 

23 


77 

29 


30 


30 


32 


41 


67 





6. 82 10. 33 6.97 6. 46 8.41 



or enrorcement proceedings: 
■deceptive practices. .... 

Restraint of trade. 
tJJes and furs. 



2 

3 



7 

2 



Total... 

.... ■****»***i*j'. ' 

SOUKHEj Fedpral r-i . ^ • * ? . . / 

TjBdo Conimissfon, Workload and Kc- 

. o Kioaa and Manpower Reports. 1065 - 60 . 



5 

2 

4 



11 
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APPENDIX 5=A 



REGISTRATIONS EFFECTIVE OTTOER THE 



Fiscal year 
1935 2 ..... . 


SECURITIES ACT OF 1933 (1935-69) 

J^umber ^ 
siaiements ^ 


Value (in 
miliions) 

ttCll Q 


1940 




1, 787 


1945. 




1950 






1955 




1 n Qfin 


1960. ...... 




sow 

1 A 


1965. 




1 Q 


1966. 




1 no 


1967. 




QA 01 A 


1968 






1969. 




\J i 

4 RR R1 n 






, oOj Olw 



» Statements registering Amertcan Depositary Beceipts against ontstandlng foreign securities as provided 
by form are inolude 
2 For 10 montbs^ ended June 30j 1935. 

sineludes 3 statementa regiatering le^a obUgations relating to industrial revenue bonds of $140 mllUoii. 
* Includes 8 itatementa registartng lease obligations relating to industrial re venue bonds of $354 million. 

Source: 35 SEO Ann, Rep. (1909)* 
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FILENGS AND REPORTS VS. AVAILABLE MANPOWER 

(Division of Corporate Finance of the SEO) 

Fiscal 



Division 



19e& 



1967 1668 1969 



(average employ- 
ment) 286 

Registration state- 
ments. ........... 1, 159 

Annual reports (sec. 

lO-K), ............ 4, 373 

Semiannual reports 

(sec. 9— K) 3^ 608 
Gurrcnt reports (sec. 

8--K) , . ..... 6, 744 

Ownership reports. . - 41s 807 




statements ........ 2j 463 



1964 


1965 


1966 


266 


250 


254 


1, 192 


1, 163 


1, 379 


4, 530 


4, 646 


5, 263 


3, 652 


3, 588 


4,214 


7, 410 
44, 631 


7, 987 
56, 554 


8, 538 
96, 232 


% 582 


2, 298 


3, 996 



258 


263 


250 


1, 534 


2, 473 


4, 170 


5, 643 


5, 594 


6, 064 


4, 421 


4, 625 


4, 812 


8, 760 
85, 283 


9, 870 
93, 823 


10, 972 
93, 708 


4, 385 


4, 94 7 


5, 111 



SouBCE! Healings on IndepBndent Offloes and Department ol Housing and Urban Development Appro- 
priationi for 1971 before a Subcommittee of the CosunSttee on Appropriations, Souse of RepresentativeSj 
91 st Cong., 2d Bess., pt. 2* at 1142 (1370)* 
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APPENDIX 3=C 

MEMAN TIME REQUIRED TO COMPLETE REGISTRA- 
TION UNDER THE SECURITIES ACT OF 1933 

1965 1966 1967 1968 1969 

36 38 36 44 i 65 

t Median time for registrations commoneed In Maroli 1060 was 76 days. 

SOURCBJ 33 SBC Ann, Rep. 28 (1967); 38 SBO Ann. Rep. 32 (1909). 
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APPENDIX S-D 



REGISTRATION STATEMENTS 

FROM COMPANIES OTHER THAN INVESTMENT COMPANIES 

NUMBER FISCAL YEARS 1066 — 1971 

5DOO 



4000 



3000 



2000 



1000 




1966 



1967 



1068 



1969 



1970’ 



1971 



* Estimated 

1./ R cprgs^nts psncllny at tha baginning of tha yaar plus filad duriny tha yaar, 

[Source: Hearing s on Independent Offices and Je i aartrnent of Housin g and Urban Devel. 

o ajTierit A ppro priations for 1971 Before a Su boom rTTittaeof the House Commit- 



on A D proprlations . Ninety-first Congress, 2d Sess., pt. 2, 10S7 (1070).] 
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APPENDIX S-D 



Table 1 

BUDGET, SELECTED WORKLOAD, AND PERSONNEL 
COMPARISONS FOR THE SECURITIES AND EX- 
CHANGE COMMISSION 




Expenriitures (in thousands ) : 


1965 


1966 


1967 


1968 


1969 


1970 


Actual 


15, 276 


15. 820 


16, 681 


17, 642 


18, 530 


21, 313 


Adjusted actual * . 

Percent change from 


15, 276 


15, 281 


15, 610 


15, 680 


1 5, 475 


15, 158 


1965 (adjusted actual)* 
Workload x 

Examination of registrar 




+. o 


+ 2. 2 


+ 2.6 


+ 1. 3 


— . a 


tion statements ^ 

Percent change from 


1, no 


1, 330 


1, 494 


2, 141 


3, 371 


3, 519 


1965. 

Personnel • 




+ 19. 8 


+ 34. 6 


+ 92. 9 


+ 203. 7 


+ 217. O 


Average* 

Percent change from 


1, 393 


1, 372 


1, 360 


1, 370 


1, 317 


1, 388 


1 mmrnmmmmmmmm^mwS^ 




— 1. 3 


— 2. 4 


— 1. 6 


IT) 

1 


— . 4 



1 Pe^oniiel compensation has been adjustea for pay rate changes while remaining expenditures have been 
adjUBted for InRatlon, both since 1965^ 

^ Issuers of seeurltleB for public sala are required to file a registration statement with the BEO in order to 
assure that Investors will be provided with the material facts concerning security offerings. The above 
data represents examination of regiatrstlon statements from companies other than Investment companies » 
The Increase in workload above is believed understated since the SBC has additional workload responsl* 
bility In provention and suppression of fraud, supervision and regulation of seeurltleB markets , and 
regulation of investment and public utility holding companies* 

Source* XJ*B* Budget and Appendix, 1967—72, 
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APPENDIX 5-E 



PERCENTAGE mSXRmUXION OF PtmLIC VOLUME 
TRADING ON THE NEW YORK STOCK EXCHANGB ‘ 

Public individuals Tnsiiiuiions and int^medi- 

aries 



Value 
39. 8 
47. 5 
61. 9 



1 Kselud^ member trading. 

Source: Hesearcli Department— ^^Pnbllo Transaction StndY 1969’* at 9 C1970). 



1960. 

1966. 

1969. 



Snares 
68 . 6 
57. O 
44- 1 



Value 
60. 2 
52. 5 
38. 1 



Shares 
31. 4 
43. O 
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APPENDIX 5-F 

INVESTMENT COMPANY INSPECTIONS 

NUMBER OF INSPECTIONS AND COST VS. DOLLAR AMOUNT 
BETURNED TO INVESTORS DIRECTLY OR INDIRECTLY 

DOLLARS 




[Source: Hearlnfls o n Independent Offices and Department of Housin g aQdJJ.rban_D.eveL 

o pment A nero priatlons for 1 97 1_ Before a Subcommittae of the House Commit- 
tee on A ppro priations . Ninety-first Congress, 2d Sess., pt. 2, 1102 (1S70).] 
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APPENDIX 6-A 
UNITED STATES 



WEEKLY ELECTRIC 



BILLIONS OF A® OP NOVEMBER 28, 1970 

KILOWATT-HOURS 
34.0 




19.0 



18.0 



JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 



[Source; Federal Power Commission, News Di g est . Dec, 3, 1970 (Based on Ediran 
Electric Institute Data),] ^ ^ 
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APPENDIX 6-A 



Table 1 

ELECTRIC UTILITY CAPACrrY AND ENERGY 
REQUIREMENTS WITHIN THE CONTIGUOUS 
UNITED STATES 



Indicated reserws ^ Energy 





Installed 
capacity i 


JOependable 
capacity i 


Peak load 2 
(jnillions 


Afillions 


Percent 


production 
{.billions of 


Calendar year 


{millions of 


{millions of 


of kila~ 


of kilo- 


of peak 


kilowatt 


kilowatts) 


kilowatts) 


watts') 


watts 


load 


hours') 


1990 (estimated). . . 






1, 051. 0 






5, 828. O 


1985 (estimated). . . 






766. 0 






4, 246. O 


1980 (estim ated), .. 






354. O 






3, 075. 0 


1975 (e tim ited). . . 






398. O 






2> 186. 0 


1970 (estim ..ted). . . 






277. O 






1, 522. O 


1968 (preliminary). 


283. 3 


277. 9 


242. 5 


35. 4 


14. 6 


1, 322. 7 


1967 (levised). .... 


264. 9 


260. 3 


216. 1 


44. 4 


20. 3 


1, 210. 6 


1966 . 


241. 4 


238. 1 


205. 1 


33. 0 


16. 1 


1, 140. 9 


1965 . 


232. 3 


229. 4 


189. O 


40. 4 


21. 4 


1, 052. 1 


1964. 


220. 5 


217. 4 


178. 6 


38. 8 


21. 7 


981. O 


1963. 


207. 2 


204. 9 


167. 1 


37. 8 


22. 6 


914. 1 


1962. ............ 


189. 8 


194. 1 


157. 1 


37. 0 


23. 6 


852. 3 


1961 


117. 9 


183. 8 


144. 5 


39. 3 


27. 2 


792. O 


1960 


166. 9 


170. 1 


138. 0 


32. 1 


23. 3 


753. 4 


1935 


113. 6 


117. 7 


102. 5 


13. 2 


14. 8 


547. 0 


1950 


68. 9 


68. 7 


64. 3 


4.4 


6. 8 


329. 1 


1945 


50. 1 


47. 5 


39. 4 


8. 1 


20. 6 


222. 5 


1940 


39. 9 


36. 2 


29. 1 


7. 1 


24. 4 


141. 8 



* if sar-end capa^ty from 1940 to 1950, in^UBiye; theraafter the figures repr^ent the sum of the capacities of 
ea^ Of the 8 Federal Power Commission power supply regions at the end of the month in which each 
regional annual peak load oceurred* 

2 Sum of the Decemher peak loads of each reglDn from 1940 to 1950^ ineluslTe; thereafter the figures represent 
the sum of the Indlyldual peak loads of each region for the month In which each regional annual peak 
load occurred* 

3 **RessrYe margins amounting to 15 or M percent of expeeted peak load demand genemlly are considered 

necessary to compensate for forced outages • ♦ 

SOURCBi 49FPO Arm. Bep* 10 (1969)* 
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APPENDIX 6-B 

ANNUAL U.S. NATURAL GAS PRODUCTION AND 

RESERVES ^ 



Tear 


Production 


OTear end 
reserves 


Peserue to 
production 
ratio 


Peserve 

additions 


Finding to 
production 
ratio 




(All volumes 


in billions of thousand^cubic feet at psia 


and 60® F.) 


1946 


4. 9 


159. 7 


1 32. 5 


17. 6 


3. 6 


1930 


6. 9 


184. 5 


26. 9 


12. O 


1. 8 


1955 


10. 1 


222. 5 


22. 1 


22. O 


2. 2 


1960. 


13. 0 


262. 2 


20. 1 


14. 1 


1. 1 


1965 


16. 3 


284. 5 


17. 5 


21. 3 


1. 3 


1966. 


17. 5 


286. 4 


16. 4 


19. 4 


1. 1 


1967 


18. 4 


289. 3 


15. 7 


21. 3 


1. 2 


1968 


19. 3 


282. 1 


14. 6 


12. 1 


0. 6 


1969 


20. 6 


269. 9 


13. 1 


8. 4 


. 4 








(Projected) 






1970 


21. 6 


277. 6 


12. 8 


18. 7 


. 87 


1 97 1. 


22. 9 


273. 4 


11. 9 


18. 7 


. 82 


1972 


24. 2 


267. 9 


11. 1 


18. 7 


. 77 


1973 


25. 6 


261. 0 


lO. 2 


18. 7 


. 73 



I Ssaludlng Alaska^ 

Sources: Remarks of Jelm ^asslkasp OhaitmaQ, FRC, to the 2f* Intematianal Conference on LMG , 
‘‘A Regulator's View of the Growing LNQ Induatry” 8 (Paris, Pranee, Oct* 19-23, 1970): Bureau of 
Matural GaSi Federal Power Commission, “A BtaS Report on Mational Gas Supply and Demand'' 

II (September 1969)* 
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APPENDIX 6-G 



FEDERAL POWER COMMISSION; 
FORMAL CASE WORKLOAD ^ 



Fiscal year 


On hand 
July I 


Initiaied 


Total 

zvorkload 


Completed 


Pending 
June 30 


Pipeline Certificate Gases: ^ 


1963. 


7 


15 


22 


13 


9 


1966 


9 


30 


39 


8 


31 


1967. 


31 


15 


46 


17 


29 


1968. 


29 


27 


56 


29 


27 


1969. . 


27 


23 


30 


15 


35 


1970. 


35 


13 


48 


16 


32 


Pipeline Rate Gases: ^ 


1965. 


17 


15 


32 


lO 


22 


1966. 


22 


14 


36 


5 


31 


1967 


31 


1 


32 


4 


28 


1968 


28 


16 


44 


15 


29 


1969 


29 


25 


54 


16 


38 


1970. 


38 


28 


66 


15 


51 


Producer Rate Gases: ^ 


1965. 


3 


0 


3 


O 


3 


1966. 


3 


0 


3 


0 


3 


1967 


3 


1 


4 


0 


4 


1968. 


4 


2 


6 


0 


6 


1 969 , 


6 


1 


7 


1 


6 


1970 


6 


2 


8 


0 


8 



i Set for formal hearing by the Federal Power Commisalon* 

^ pipeline construction, expansion, abandonment , conijeotion- 
3 Ratea, seryiee provisions, complaints, 

^ Consolidated area rate proceedings. 
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FEDERAL POWER COMMISSION: 
FORMAL WORKLOAD (Continued) 





On hand 




Total 




Fending 


Fiscal year 


July 1 


Initiated 


workload 


Completed 


June 30 


Hydroelectric cases % ^ 


1965 


4 


1 


5 


2 


3 


1966. 


3 


1 


4 


2 


2 


1967 


2 


4 


6 


1 


5 


1968 


5 


4 


9 


3 


6 


1969 , 


6 


4 


10 


2 


8 


1970 


8 


1 


9 


3 


6 


Electric utility cases : ® 


1965 


26 


8 


34 


8 


26 


1966 


26 


8 


34 


9 


25 


1967 


25 


7 


32 


7 


25 


1968. 


25 


9 


34 


6 


28 


1969 


28 


9 


37 


9 


28 


1970. 


28 


5 


33 


5 


28 


Total cases: 


1965. 


57 


39 


96 


33 


63 


1966. 


63 


53 


116 


24 


92 


1967 


92 


28 


120 


29 


91 


1968. ....... 


91 


58 


149 


53 


96 


1969 


96 


62 


158 


43 


1 15 


1970. 115 

5 Licensed projects and head%vatcr deterininatloni. 


49 


164 


39 


125 



e Electric ratos^ service provisions^ jurisdietionp intorconnections* morgers^ security Issiies, 
Source: FPC, Aug. B, 197Q. 



APPENDIX 6=-D 

FUEL USE BY ELECTRIC UTILITIES 



(Percent and projected) 









7968 1 


1969 1 


1970 = 


1980 8 


1990 * 


Goal 






61. 9 


59. 2 


55. 0 


41. 9 


28. 7 


Gas. .......... 






27. 5 


28. 0 


27. 6 


14. 4 


9. 4 


Oil 






9. 4 


11. 6 


14. 6 


12. 1 


6. 8 


Nuclear, 




. . . . . , . 


1. 1 


1. 0 


2. 8 


31. 6 


55. 1 



Total. 100 100 100 100 100 



1 Remarks of John N. Nassikaa, Chairman, FPC* before 1970 Convention of the Ainerlcaii Gas Associa- 
tion (Now Orleans, Da., Oct. 12, 1070). C/ ; ' 

2 Remarks of Ohalrman Naaslkas before tho Blectrlcal World Oonfereneo for Utility Executives (Wash- 



ington, O.C., Aug. 10, 1970). 
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APPENDIX 6-E 

BUDGET, SELECXED WORKLOAD, AND PERSONNEL 
COMPARISONS FOR THE FEDERAL POWER 
COMMISSION 




Expenditures (in thousands): 


1965 


1966 


1967 


1968 


1969 


1970 


Actual. . ^ ^ . 


13, 081 


14, 06? 


14, 220 


14, 563 


15, 666 


17, 848 


Adjusted actual 
Percent change from 1965 


13, 081 


13, 595 


13, 305 


12, 933 


1 3, 060 


12. 593 


(adjusted actual). ....... 

Workloaci: 




+ 3. 9 


+ 1.7 


— 1. 1 


— O. 2 


— 3. 7 


Oases 


96 


116 


120 


149 


158 


164 


Percent change from 1 965 . . 
Personnel : 


....... 


+20. 8 


+ 25. 0 


+ 35, 2 


+ 64. 6 


+ 70. 8 


Average ............. a - - 


1, 111 


1, 092 


1, 131 


1, 109 


1, 080 


1, 097 


Percent change from 1965 . . 




— 1. 7 


+ 1 , 8 


— O. 2 


— 2. 8 


— 1.3 



iPorsonnel oompansatlon has toeea adjusted for pay rat© ohanees while remaining expenditures have 
beeii adjuated for Inflation, botli Mnoa 1965. 

3 The abo’^s data represents the formal cases set for hearing. 

Soubceb: U.S. Budget and Appendix, 1967-72; other data provided by the PPO's Fiscal and Budget 
Oi^islon^ 
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APPENDIX 7~A 



BUDGET, SELECTED WORKLOAD, AND PERSONNEL 
COMPARISONS FOR THE FEDERAL COMMLxVICA- 
TIONS COMMISSION 



Fiscal year 





1965 


1966 


1967 


1968 


1969 


1970 


Expenditures (in thousands) i 


Actual 


16, 747 


17, 217 


1 7, 965 


18, 652 


20, 278 


23, 639 


Adjusted actual 


16, 747 


16, 633 


16, 809 


16, 570 


16, 912 


16, 310 


Percent change from 1965 


(adjusted actual). ...... 




— 0. 7 


+ 0. 4 


— 1. 1 


+ 1.0 


— 2. 6 


Workload : 


Stations regulated ^ . 


10, 228 


10, 799 


11,481 


11, 917 


12, 359 


12,572 


Percent change from 1963 . 




+ 5. 6 


+ 12. 2 


+ 16. 5 


+ 20. 8 


+ 22. 9 


Personnel : 


Average ................ 


1, 482 


1,465 


1, 458 


1, 470 


1,458 


1, 511 


Percent change from 1965. 




— 1. 2 


— 1. 6 


— 0. 8 


— 1. 6 


+2. 0 



1 Peraoimel compeniatlon has been adjusted for pay rate changes while remaining expenditures haTC been 
adjusted for Inflation, both sinee J966. 

2 The PCO licenses and regulates standard broadcast (AM), frequency modulation (FM), television (TV) 

and other related services. The above Increase in workload is believed understated beoauie the FOG has 
additional w orkload responsibility in regulation of rates and practices of telephone, telegraph, and cable 
companies, safety and special uses of radio, and resoarch and planning dciigned to improve utilisation of 
radio spectrum. 

Source i U*S* Budget and Appendix, 1037--72. 
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